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INTRODUCTION

Reduced to its essence, the State's argument is that no constitutional

challenge can be brought against the State relating to the quality or content of

its education program-no matter how poor the quality of the education it

provides to California's children or whether it fails to support and deliver the

education program it has adopted. Indeed, the State accepts as constitutionally

permissible that its education system fails to graduate one-third of its high

schoolers (see Respondents' Brief, "RB" 44), even if this failure is a direct

result of the education resource deficits caused by its school finance system.

Ignoring a century of California Supreme Court precedent, the State asserts

that Article IX "impose[s] no duties upon the Legislature with respect to the

quality of the state's education system ...." (RB 8.) Instead, the State defines

the reach of its Article IX duties as simply to keep schools open and to

"prescribe" (but not deliver) an education program. (RB 13,20.)

The State's position cannot stand. It would require the Court to narrow

the reach of the Education Article in a manner that conflicts not only with

California precedent, but also with the precedents of a majority of other states.

The constitutional right to an education requires more of the State than merely

keeping schools open and prescribing curricula-it requires the State to

provide students substantive educational opportunities. Respondents'

conclusion that Plaintiffs cannot challenge the State's failure to educate

California students rests on a series of legally and logically untenable

1



arguments:

• First, the State asserts that Article IX creates no rights related to
educational quality and imposes no duty to deliver its education
program to students. This conclusion renders the Education Article
virtually meaningless; it is based on a misreading of the constitutional
language and its historical context and on a misconstruction of the case
law interpreting it.

• The State next argues that even ifthe education provided to students
could be challenged, no Article IX claim can implicate the school
funding system. This attempt to isolate and exempt the provision of
educational resources from Article IX rests entirely on a misreading of
two short passages from the Serrano cases that do not apply to
Plaintiffs' claims.

• Third, assuming that an Article IX claim could implicate school
funding, the State contends that such a claim is barred by passage of
Proposition 98. But Proposition 98 was never intended to amend any of
the rights or duties contained in Article IX, or to eliminate the State's
constitutional obligations related to educating its children, including the
provision of necessary funding.

• Finally, notwithstanding any of the above arguments, the State asserts
that California courts cannot hear an Article IX claim related to
education funding because such claims violate the separation of powers
doctrine and are non-justiciable. As the trial court noted, the Supreme
Court decided this question in Serrano - the courts may adjudicate
allegations that the school funding system violates provisions of the
constitution.

Because Respondents' constitutional construction is incorrect as a

matter of law and because Plaintiffs have alleged sufficient facts to

demonstrate that the state's education finance system does not provide the

necessary resources to provide the constitutionally required education, the

Superior Court's orders dismissing these cases must be set aside and the cases

allowed to proceed to trial.

2



STANDARD OF REVIEW

Respondents attempt to heighten Plaintiffs' burden on appeal by

emphasizing the discretionary nature of denying leave to amend. Yet the

appellate court must first determine whether the demurrer was properly

sustained, which is subject to de novo review. (Skov v. u.s. Bank Nat. Assn.

(2012) 207 Cal.AppAth 690, 695.) The primary focus ofthese appeals is the

de novo question of whether the quality or content ofthe State's education

program can be challenged under Article IX and, if so, whether Plaintiffs'

complaints state a cause of action for such a violation.

. Only if the appellate court determines under de novo review that the

demurrer below was properly sustained would the focus shift to whether leave

to amend was properly denied. (Bank ofAmerica, NA. v. Mitchell (2012) 204

Cal.AppAth 1199, 1203-04.) Even when a demurrer is properly sustained by a

trial court, it is an abuse of discretion to sustain a demurrer without leave to

amend if there is any reasonable possibility that the defect in a complaint can

be cured by amendment. (Youngman v. Nevada Irrigation Dist. (1969) 70

Cal.2d 240, 245; Careau & Co. v. Security Pacific Business Credit, Inc. (1990)

222 Cal.App.3d 1371, 1386, 1405 [abuse of discretion to sustain demurrer to

first amended complaint where complaint was not "legally incapable" of

amendment], disapproved on another ground in Hill v. City ofClovis (1998) 63

Cal.AppAth 434,445-46; Skov v. u.s. Bank Nat. Assn., supra, 207

Cal.AppAth atp. 695; Keyes v. Santa Clara Water Dist. (1982) 128

3



Cal.App.3d 882,885.)

ARGUMENT

I. THE COURT SHOULD REJECT THE STATE'S ARGUMENT
THAT THE QUALITY OF EDUCATION PROVIDED TO
CHILDREN AND THE DELIVERY OF ITS EDUCATION
PROGRAM CAN NEVER BE CHALLENGED UNDER ARTICLE
IX.

Recognizing that a constitutional right to an education of some quality

would necessarily obligate the State to financially provide and support that

education, the State argues that the Constitution confers no substantive rights

or duties with respect to the education program. To reach this conclusion, the

State ignores the'purpose of Article IX and reads its language out of context,

selectively parses the constitutional history, and misconstrues over a century of

case law interpreting the article. The State's construction ofArticle IX is

untenable and must be rejected.

A. The State's Narrow Reading of Article IX Ignores the
Language, Context and Purpose of That Provision.

The State asserts that "Article IX, sections 1 and 5, given their ordinary

meaning, impose no duties upon the Legislature with respect to the quality of

the state's education system" and goes so far as to observe that neither section

"use[s] the term 'education' or purport[s] to establish any 'rights' at all." (RB

8, 13.) Because the State finds no express language in Article IX defining the

specific parameters of the education guaranteed by that provision, it wrongly

concludes that it is little more than aspirational. To the contrary, the language

4



and historical context demonstrate that the purpose of Article IX, and Sections

1 and 5 in particular, is to require the State to educate the citizens of California.

The State attempts to read sections 1 and 5 separately-in isolation from

each other but also from Article IX as a wholeI_in order to conclude that its

duties under the article are limited to a "requirement to provide sufficient

support to keep the schools 'open'" for the specified six month duration. (RB

13.) This reading of Article IX makes the education of students completely

irrelevant to the constitutional rights guaranteed by that article. The State

misses the obvious structural relationship between the sections: section 1

provides the general statement of purpose for California's education guarantee,

while section 5 (and others) provides more details about the actual system of

education to be provided. As the court observed in Slayton v. Pomona Unified

School District:

California has extended the right to an education by virtue of two
constitutional provisions, one calling for legislative encouragement of
education (Cal. Const., art. IX, § 1) and the other requiring the
Legislature to create a system of "free schools" in each district of the
state (Cal. Const., art. IX, § 5)."

(Slayton v. Pomona Unified Sch. Dist. (1984) 161 Cal.App.3d 538,548,
emphasis in original.)

In dismissing section 1 as merely a statement of principles that "confers

no rights" (RB 8), the State not only ignores that section 1 requires the

1 In interpreting Article IX, words or phrases are not to be viewed in
isolation; instead, each is to be read in the context of other provisions of the
Constitution bearing on the same subject." (Fields v. Eu (1976) 18 Cal.3d 322,
328.)
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promotion of intellectual ... improvement to be furthered "by all suitable

means;" it also ignores the related language of section 5, which directs the

Legislature to "provide for a system of common schools" by which its schools

"shall be kept up and supported." (Cal. Const., art. IX, §§ I & 5.)

Similarly, in arguing that section 5 requires only that the State

nominally designate a "system" that "prescribes" some grade progression, the

State ignores the very purpose for which the education right is guaranteed, as

expressed in section 1: "A general diffusion of knowledge and intelligence

being essential to the preservation of the rights and liberties ofthe people."

(Cal. Const., art. IX, § 1.)

The State attaches no legal significance to the State's obligation to keep

up and support its schools, much less its obligat~on to "provide for" a "system"

of schools with a uniform educational program. Indeed, nowhere in the State's

brief does it explain what the phrase "provide for" in Section 5 means at all; it

simply asserts, without any textual, historical or definitional support, that the

language of section 5 limits the obligations of the State to merely keeping

schools "open." (RE 13).2

But "keeping up," "supporting," and "providing for" mean more than

keeping the doors open. (See AOB 55 ["prOVide for" defined as to "make

2 The State cites one drafter's comment that schools should be "open"
for a period of time in each district. There is no evidence that this statement
was intended to impose some limitation on the more expansive language
actually used in the text.
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arrangements for supplying means of support, money, etc."]; see also

definitions of "keep up" and "support.") The State's argument would allow the

State to require students to attend a school for a prescribed amount of time, but

would not require those students to actually be "educated." Only by ignoring

the language and purpose ofArticle IX as a whole, and sections 1 and 5 in

particular, can the State conclude that the Education Clause contains no

requirements at all to educate California students.

B. The Constitutional Debates Demonstrate the Broad Purposes
of Article IX.

The State's narrow reading of the constitutional language is mirrored by

its selectively chosen bits of constitutional history. In fact, while there were

undoubtedly a diversity of views, the constitutional debates demonstrate a

widespread commitment to establish and maintain the public school system not

just for the sake of having schools "open," but in order to serve substantive

goals, including the development of an educated citizenry and a workforce

capable of preserving the rights and liberties created in the same document.

(See AOB 30-34; Serrano v. Priest (1971) 5 Ca1.3d 584, 607-10 (Serrano /).)

The State relies heavily on the rejection of the Holmes aruendment,

which would have amended Section I to require a "thorough and efficient"

school system providing a "good" education. (RE 10.) However, that

amendment was not rejected because the framers intended education to have

no substantive component but, rather, because they viewed the amendment as

7



duplicative of Section 5. (See, e.g., Statement ofMr. Winans: "Section five,

as just read, embodies the whole of the idea proposed in the amendment;"

Statement ofMr. Herrington: "1 see no reason for inserting what is already

reported here by the committee [in Section 5]." (2 Debates and Proceedings of

the Constitutional Convention of the State of Califomia (1881) ("Convention")

at 1087,1089.)

The State is also wrong in its assertion that all drafters "agreed" that

Section 1 did not establish any enforceable duties or confer enforceable rights.

(RE 9.) While perhaps some delegates considered that provision merely a

"declaration of principle," others emphatically disagreed and emphasized that

it "means something." (Convention at p. 1090 (Lampson).) Section 1 "makes

it the duty of the Legislature to forward this matter in every way that the

Legislature may have the power to do" (id. at p. 1089 (Smith)), and "certainly

does involve the expenditure of public funds for encouraging education." (Id.

at p. 1087 (Cross).)3 Moreover, the State ignores the significance of the fact

3The State selectively edits the remarks ofDelegate Cross and
mischaracterizes his comments as supporting complete legislative discretion
over funding for the common schools. (RE 12.) Delegate Cross stated that the
Legislature should have the discretion to limit its support to the common
schools only, rather than also obligating support to higher education as well:
" ... if, at any future time in the history of the State, the people wish to say that
the expenditure should be limited to the common school branches, then, sir, the
state should have the power to so limit it." (Convention at p. 1088 (Cross),
Respondents' omitted words italicized.) He did not argue that the Legislature
should have discretion not to maintain support for the common schools; in
context, his remarks suggest just the opposite.
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that the drafters considered education so important that it was the only public

institution provided apart from the three branches of government and the

militia, and that they specifically used the mandatory "shall" in both sections 1

and 5 in order to guarantee the right to an education, and the State's

corresponding duty to provide for and support a system that would provide that

education.4

C. The State's Assertion That Article IX Provides No
Substantive Guarantees Regarding the Quality or Content of
the State's Education Program is Inconsistent with the Cases
That Have Interpreted That Provision.

Even more strained than the State's reading ofArticle IX is its selective

reading ofmore than a century of cases interpreting that provision. After

initially asserting that neither section 1 nor 5 "establish any 'rights' at all," the

State acknowledges that the constitutional history and pertinent judicial

decisions do, in fact, support the conclusion that Article IX confers rights, but

it terms the rights conferred to be of "limited scope." (RE 13.)

In fact, no California court has ever adopted the State's current

argument that the framers intended Article IX to be limited to the right to open

school doors without any regard to the substance of education actually

provided. To the contrary, the courts have repeatedly read the language and

history of the Constitution as signifying the drafters' intent to create a system

4 The California Constitution provides that its "provisions are
mandatory and prohibitory, unless by express words they are declared to be
otherwise." (Cal. Const., art. I, § 26.)
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in which children would be guaranteed the opportunity to be educated, and to

be educated for certain purposes, not simply the right to attend a school for

free.

The State argues that because Plaintiffs' claims do not fall within the

precise "paradigm" of any prior case (RB 15), they are not cognizable. This is

wrong. Although no prior case has yet addressed the precise claims presented

in the instant cases, those claims flow inexorably from the courts' previous

holdings and the rationale underlying them. The cases now before the Court

do not require the Court to break new ground so much as to affirm the

fundamental meaning and underlying purpose of the constitutional rights

guaranteed by Article IX previously articulated by our courts.

Almost immediately after statehood, the California courts confirmed

that Article IX confers a right to an education that is judicially enforceable,

holding that it is "a right ... and as such it is ... entitled to be protected by all

the guarantees by which other legal rights are protected." (Ward v. Flood

(1874) 48 Cal. 36, 50.) The Piper case subsequently made clear that the

enforceable education right is more than mere access to a school; it is a right to

having the uniform educational program actually provided by the State to

students so that they can substantively progress through the system. According

to Piper, Article IX:

providers] for a uniform system and course of study as adopted and
provided by the authority of the state. Under this uniform system pupils
advance progressively from one grade to another . .. pursuant to a

10



uniform system of educational progression. The enjoyment ofthese
privileges are enforceable rights vouchsafed to all ...."

(Piper v. Big Pine Sch. Dist. (1924) 193 Cal. 664, 669, emphases added.)

The State attempts to minimize the early cases declaring an enforceable

right to an education by characterizing them as simply preventing the

"exclusion" of students from public schools (RB 15), but the language of these

cases is much broader--confirming an affirmative enforceable right to a

substantive education that is the foundation for all later cases. Indeed, in

Serrano I, the Supreme Court addressed-and rejected-the State's argument

that these early cases merely prohibited exclusion from the public school

system: "Although Manjares5 and Piper involved actual exclusion from the

public schools, surely the right to an education today means more than access

to a classroom." (Serrano I, supra, 5 Cal.3d at p. 607.)

The State acknowledges that Serrano I found education to be a

fundamental interest in California, but it trivializes the Court's discussion in

Serrano I by characterizing it as "general statements about the importance of

education." (RB 17.) In doing so, the State ignores the very purpose of the

Court's discussion. It was precisely because the Court needed to resolve the

question of whether education was a fundamental interest that the Court

examined the purpose of Article IX and "the indispensable role which

5 Manjares required the school district to provide transportation where
the lack of transportation would have deprived the children of an opportunity
to be educated. (Manjares v. Newton (1966) 64 Cal.2d 365.)
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education plays in the modern industrial state." (Serrano 1, supra, 5 Ca1.3d at

pp. 605-06.)

After reviewing the right conferred by Article IX (both in terms ofthe

historical context of Article IX and its prior jurisprudence), the Court held that

"the distinctive and priceless function of education in our society warrants,

indeed compels, our treating [education] as a "fundamental interest." (Id. at

pp. 608-09.) In fact, after the federal courts had rejected a similar claim under

the federal Constitution, Serrano 11 reaffirmed the Court's earlier conclusion

that education is a fundamental right under the California Constitution because

it is one of "individual rights and liberties that lie at the core of our free and

representative form of government." (Serrano v. Priest (1976) 18 Ca1.3d 728,

767-68 (Serrano 11).) It was the role of education in protecting the rights and

liberties granted by our state Constitution, and specifically the meaning and

purpose of education derived from Article IX, that provided the Court with the

basis for elevating the right to an education in California above what is

required by the federal constitution. (Ibid.)

The argument that the right to an education under Article IX means

nothing more than free access to a school building cannot be reconciled with

the Court's analysis in Serrano. The fundamental interest identified in Serrano

is only served if the State's duty extends to actually ensuring that students

receive an education that prepares them for civic, economic and social success.

Moreover, the contention that the principles articulated in Serrano can have no
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bearing on the meaning of the right to an education under Article IX is not

supported by any California case. (See Slayton, supra, 161 Ca1.App.3d at p.

548 ["Respondents urge that education may be a 'fundamental interest,' but it

is not a fundamental or important right. Respondents' argument lacks

substance and merit. California has extended the right to an education by

virtue of[sections I and 5 ofArticle IX].,,])6

The State then argues that an interest can be fundamental for purposes

of equal protection yet have no intrinsic substantive meaning or value. To the

contrary, Hartzell established that Article IX has substantive force outside of

the equal protection context. (Hartzell v. Connell (1984) 35 Ca1.3d 899.) The

State's attempt to limit Hartzell to "only address[ing] whether extracurricular

activities are within the scope of section 5' s free school clause" must be

rejected. (RE 18-19.) The Hartzell court looked beyond the literal text of

Article IX, citing the statements ofthe founders about the importance of

education as "at a minimum - useful in evaluating the historical and social

context of [the education] provisions." (Hartzell, supra, 35 Ca1.3d at p. 906,

fn.8.) The Court focused on the "constitutionally recognized purposes" of

6 Similarly, in Butt v. State (1992) 4 Ca1.4th 668, the court treated the
right to an education as more than a right to access. The court found the
closure of schools six weeks early problematic not for its own sake, but
because of the substantive losses that would occur during that period. The
deprivation that constituted a denial of a fundamental right was not the denial
of access to a school building for six weeks, it was the denial ofthe educational
opportunities provided by access to an educational program. (Id. at pp. 686
88.)
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education and concluded that extracurricular activities come within the

protection of Article IX and the free school guarantee precisely because they

serve the substantive or qualitative purposes of education-Le., creating the

opportunity for civic, economic, and social success. (Id. at p. 908.) In arriving

at this conclusion, the Court rejected a narrower view of the constitutional

guarantee, concluding that it would "sever the concept ofeducation from its

purposes." (Id. at p. 909, emphasis added.)7

Cases involving other constitutional rights and liberties further

undermine the State's argument that an interest can be fundamental for

purposes of equal protection yet have no intrinsic substantive meaning or

value. Recently, in discussing the scope and meaning of the fundamental right

to marry, the Supreme Court emphasized that it had to first consider "the

nature and substance of the interests protected by the constitutional right." (In

re Marriage Cases (2008) 43 Cal.4th 757,812.) Because the Court conceived

of the right to marry as an integral component of an individual's interest in

personal autonomy (protected by the privacy provisions in Article I), it

7The argument now made by the State was rejected in Hartzell. (See
Hartzell, supra, 35 CaL3d at p. 922 (Bird, J. concurring) ["Defendants argue
that the fundamental right to an "education" guarantees nothing more than the
opportunity to progress from grade to grade and receive a diploma. . .. In
Serrano I, this court recognized education as a fundamental interest not
because of its role in conferring credentials, but because of its extensive and
indispensable benefits - to society as well as to individual children ...."]; see
also O'Connell v. Superior Court (2006) 141 Cal.AppAth 1452,1478
[California's public school system exists "not to endow students with
diplomas, but to equip [students] with the substantive knowledge and skills
they need to succeed in life"].)
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concluded that it had "independent substantive content," and could not

properly be limited by the State's exercise oflegislative discretion. (Id. at p.

819 (emphasis in original).)

Authority from other jurisdictions analyzing the "fundamental" nature

of certain rights is in accord. For example, the Supreme Court ofPennsylvania

recently invoked not equal protection, but the "fundamental" right to vote

under the Pennsylvania Constitution in ruling that the state's Voter ID Law

should be enj oined unless "there will be no voter disenfranchisement arising

out of the Commonwealth's implementation of a vote identification

requirement." (Applewhite v. Commonwealth (Pa. 2012) 54 A,3d 1,3-5.) In

federal law, the right of freedom of speech may be enforced under equal

protection jurisprudence, but also has substance independent of any equal

protection claim. (See Burson v. Freeman (1992) 504 U.S. 191, 197, fn.3, 196

[noting that content-based restrictions on speech may violate free speech as

well as equal protection, and describing freedom of speech as fundamental

right].) The right to travel is treated as "fundamental" in the equal protection

context (see, e.g., Dunn v. Blumstein (1972) 405 U.S. 330,338-39), but it also

has enforceable substance vested in the individual, separate from any equal

protection issues. (See Us. v. Guest (1966) 383 U.S. 745, 757-58 [discussing

Crandall v. State ofNevada (1867) 6 Wall. 35, in which the Supreme Court

invalidated a tax imposed by Nevada on every person leaving the state on a

common carrier].) The "fundamental rights comprised within the term
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liberty," such as the right to privacy, have application not just under the Equal

Protection Clause, but also are "substantive liberties" entitled to protection for

each individual, even in the absence of any equal protection claim. (See, e.g.,

Planned Parenthood v. Casey (1992) 505 U.S. 833, 847.)

In sum, it cannot be that California's fundamental right to an education

merely requires the State to provide schoolhouses but not to actually provide

them with the education that serves the purposes envisioned by the founders

and the courts of this state.

D. The Constitution Requires an Education Program to be
Provided, Not Merely Prescribed.

The State is directly obligated by section 5 to "provide for," "ke[ep] up

and support [ ]" its "system of common schools," and the State concedes that it

must prescribe "a standard curriculum and uniform basis for educational

progression" to fulfill that obligation. (RB 20.) The State does not deny that it

has adopted academic content standards that are the core of the common school

system, and quotes Wilson v. State Board ofEducation for the observation that

mandatory assessments based on the academic standards assure "a

constitutional level of cohesion within the curriculum and course of study at

each grade level in all schools." (RB 20, citing Wilson v. State Bd. ofEd.

(1999) 75 Cal.AppAth 1125, 1138, fn.9, emphasis added.) Remarkably, with

virtually no analysis, the State concludes that the constitutional obligation to

"prescribe" a uniform education program (course of study) for the common
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schools includes no obligation to "deliver" that education program to students.

(RB 20.) This conclusion is inconsistent with the language of section 5 and the

cases interpreting Article IX and must be rej ected.

As noted, starting with Piper, the courts have referred to Article IX as

requiring a "uniform system and course of study as adopted andprovided by

the authority of the state." (Piper, supra, 193 Cal. at p. 669, emphasis added.)

The Court also stated that the "rights and privileges that cannot be denied"

under Article IX include the right to a "uniform, comprehensive plan for

education" in which each grade forms a "working" unit-not merely a

theoretical or a "prescribed" unit-and in which the common course of study

and grade-to-grade progression function as stepping stones to higher grades

and ultimately to higher education and employment. (Id. at p. 673.)

This view built on the foundation previously established in Kennedy v.

Miller (1893) 97 Cal. 429. The State acknowledges that the Kennedy case

articulated a requirement for "one system" (RB 19), but it ignores Kennedy's

admonition that a "system" must have a "unity of purpose" and "entirety of

operation." (Id. at p. 432.) According to Kennedy, both the education

program and the State education finance provisions are part and parcel of the

"system of common schools." (Ibid.) The State nonetheless fails to

acknowledge that the State's education finance provisions are one element of

that "system" or any requirement that they function together with a unity of

purpose and operation. (Ibid.) Nor does the State acknowledge Kennedy's
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holding that the uniform program discussed in Piper must, in fact, be one that

is implemented throughout the entirety of the system's operations in order for

there to be "one system."

In fact, the State argues that the constitutional requirement to "provide

for a system" by which its schools will be "kept up and supported" is met if it

merely prescribes a uniform course of study, even though it fails to provide the

funding necessary to deliver that course of study to all students or, in fact,

allocates funding in ways that affirmatively prevents the delivery ofthat course

of study to all students. The State essentially claims that it is constitutionally

irrelevant if the State's funding policies result in specific education

deprivations (insufficient number ofteachers, insufficient instruction time, or

insufficient educational resources) that prevent delivery of the entire education

program to all students and prevent the grade-to-grade progression required by

Piper, Serrano and the other cases. The State's idea of a "system" is not a

system at all~at least, not a system in the terms used by the courts. (See

Coulter v. Pool (1921) 187 Cal. 181 (defining "system"); AOB 57.)

Butt confirmed the State's ultimate responsibility to ensure delivery of

the same education program throughout the state. (Butt, supra, 4 Cal.4th at p.

668.) The financial intervention required in that case would have been

unavailable if the State's role were limited to merely "prescribing" a program,

as it now argues. Although focused on the equal protection issues raised by

potential education deprivations in one district, the Court re-affirmed that the
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State's responsibilities over the education program extend beyond "the

detached role of fair funder or fair legislator" and impose an obligation to

ensure the delivery of the same education program to all students, including

provision of the financial support necessary to accomplish that. (Id. at p. 688.)

Plaintiffs submit that the State's constitutional obligation under Article IX

to provide for an education system requires it to provide not only the

.financial support necessary to prevent educational deprivations to

discrete geographic or racial groups but to ensure more broadly that the

State's required education program can be - and is - delivered to all

students throughout the state.

Contrary to the State's assertion (RB 20-21), the discussion of the

common schools system in Wilson only further supports Plaintiffs. Wilson

concluded that charter schools are part of the public school system primarily

because their education programs must actually "be geared to meet the same

state standards" and that "student progress [in meeting those standards] will be

measured by the same assessments required of all public school students."

(Wilson, supra, 75 Cal.App.4th at p. 1138.) In construing Article IX to require

"a constitutional level of cohesion within the curriculum and course of study at

each grade level in all schools," the Court was clearly focusing the

constitutional obligation on the education program that must be provided or

delivered to students. (1d. at pp. 1138-39 & fn.9.) An Article IX duty to
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"prescribe" an education program, with no corresponding obligation to deliver

that program to students, would create a meaningless constitutional duty that

provides no discernible benefit to either students or the state. It is the

provision of the State's educational program, not just the promise of it, that

Article IX guarantees.

E. Plaintiffs Do Not Seek to Constitutionalize the State's
Academic Standards.

As the Plaintiffs explained in the Opening Brief, the State's academic

content standards serve two purposes. First, as a factual matter, the standards

provide the court with guidelines to evaluate whether or not the State provides

children with their qualitative right to an education under Article IX.

Plaintiffs' Opening Brief squarely addresses this question. (See AOB 44-47;

see also infra Section IV(C).)

Second, the standards currently reflect the program that the State must

keep up and support under Article IX. The State concedes it is required to

prescribe a uniform course of study and does not dispute that the standards are

the State's current articulation of that course of study. But it argues that

Article IX does not actually require it to deliver the course of study that it is

required to prescribe. The State misconstrues the required delivery of its

prescribed course of study as an impermissible attempt to "constitutionalize"

the current content standards. (RE 21-24.)

This is incorrect~ the content standards do not create the right here.
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Article IX establishes the State's duty to "provide for a system of common

schools," at the core ofwhich must be a uniform course of study and grade to

.grade progression. (Piper, supra, 193 Cal. at p. 669.) Plaintiffs agree that

neither a specific curriculum nor specific content standards are constitutionally

required.8 Indeed, the academic standards have changed since this case was

filed and are likely to continue to change over time. (See AOB 22, fn.12.) The

important point is that some manner of uniform education program is

constitutionally required by Article IX, and the content standards are, as a

factual matter, the State's current articulation ofthe required uniform course of

study discussed in Piper and Serrano. (See AOB 22-24, 61-62.) As such, the

current content standards are appropriately used by the courts to determine

whether the State is providing the education program that the State has

"prescribed."

Respondents simply assert-without authority-that "[w]hether a

legislative enactment (the school financing scheme, or an appropriation for

education) violates the Constitution cannot be answered by referring to a

different legislatively-authorized enactment (the academic content standards)."

(RB 23.) To the contrary, the State's constitutional requirement to keep up and

support a uniform course of study is inherently tied to its legislatively-

8 Thus, the State's reliance on language in California Teachers Assn. v.
Board ofTrustees (1978) 82 Cal.App.3d 249 and Wilson (RB 21) that specific
curricula or courses of study are not constitutionally required is misplaced.
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authorized education program.9 The State additionally ignores that several

courts in other states have relied upon the state's own articulation of the

education program it expects to be delivered as an appropriate means for

evaluating compliance with the state's constitutional funding obligations under

its education guarantee. (See AOB 65-66 [courts observing that school

funding statutes are constitutionally obligated to be "visibly geared" or

"concrete[ly] ... link[ed]" to the required educational program, often

expressed in terms of state-adopted content standards].)

Plaintiffs' position here is consistent with the court's approach in

Lobato v. State, wherein Colorado's content standards were deemed to be a

proper metric for evaluating the state's implementation of the constitutionally-

required education program. (Lobato v. State (Colo. 2009) 218 P.3d 358,372.)

The State attempts to distinguish Lobato by arguing that the Colorado

Legislature consciously sought to implement its education article through

adoption of the content standards, whereas the California Legislature has not

done so. Yet, the Lobato court was actually discussing the education statutes

passed at the time of its earlier decision in Lujan v. Colorado State Bd. of

9 In fact, there is nothing remarkable in observing that the
constitutionality of a particular state action can be determined by reference to a
separate state enactment. See, e.g., Goldberg v. Kelly (1970) 397 U.S. 254,
257, fn.3, 268 (constitutionality of state decision to terminate welfare benefits
turns on sufficiency of process accorded by state regulations); Brown v. Board
ofEd. (1954) 347 U.S. 483, 493 (scope of educational opportunity that must be
"made available to all on equal terms" by state education statues turns on what, .
if any, education obligation state has undertaken in the first instance).
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Education (Colo. 1982) 649 P.2d 1005, prior to that state's adoption ofthe

academic content standards at issue in Lobato. (Lobato, supra, 218 P.3d at pp.

371-72.) Thus, Lobato does not stand for the proposition that the Colorado

legislature adopted content standards to "particularly implement" the education

article and Respondents' attempt to distinguish the case is unpersuasive. (RB

23.)

F. The State Fails to Distinguish the Many Out-Of-State Cases
That Buttress Plaintiffs' Construction of the Education
Right.

A significant majority of cases from other states conclude that the

education articles of their constitutions impose substantive rights and duties

beyond mere access to school buildings, and that state funding systems may be

challenged when they are alleged to violate those rights and duties. (See AOB

40-43.)

The State does not directly refute the analysis of the courts in those

cases. Nor does it reject Plaintiffs' contention that the touchstone in virtually

all those cases is the court's conclusion that the purposes of the constitutional

provision would be rendered meaningless unless that provision also imposed

substantive rights and duties regarding the education actually delivered to

students. Finally, the State does not deny that the education articles enforced

in other states are similar in purpose and structure to Article IX.

Instead, the State dismisses the relevance of almost two dozen cases

cited by Plaintiffs by declaring that the majority of those decisions construed
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"distinctly different constitutional provisions" that cannot be compared to

"California's unique provisions." (RB 24-25.) The State reaches this

conclusion by designating certain words or phrases in other state constitutions

as "mandatory qualitative language" or "explicit guarantees regarding

education" and then noting that those precise words or phrases are absent from

Article IX. (RB 25, fn.14.) The State uses this artifice as the sole criteria for

ignoring the logic and reasoning of all of the out-of-state cases that support

Plaintiffs' interpretation of Article IX.

The State fails, however, to explain why certain words in other

education articles provide mandatory qualitative rights and explicit educational

guarantees while similar words in Article IX do not. The State highlights

words such as "thorough," "efficient," "suitable," "duty" and "complete" and

assumes that it is self-evident that these words confer qualitative rights and

educational guarantees. to (See RB 25, fn 14.) But nowhere does the State

explain why words and phrases in Article IX such as "provide for," "kept up

and supported," and "encourage by all suitable means" are so clearly inferior to

the words and phrases it identifies in other constitutions.

The absurdity of the State's selective approach to what it considers

constitutionally sufficient words and phrases is illustrated by the State's choice

to This assumption entirely ignores the reasoning of the actual cases
listed in the State's long footnote, none ofwhich rely on identifying a single
magic word or phrase in educational articles to find a qualitative right to an
education. (See RB 25, fu.14; see also the summaries of the holdings ofmany
of these cases at AOB 40-43.)

24



ofthe phrase "may be educated' in New York's education article. The State

apparently takes the position that these three words convey a substantive

education mandate or explicit educational guarantee that cannot be derived

from any of the words used in Article IX. (RB 25-26, fn 14.) The State's word

game is, at best, an unpersuasive effort to distinguish the out-of-state cases

because their reasoning supports Plaintiffs' claims in this case.

In fact, while each of the education articles discussed in those cases

have slightly different words and phrases, all are similar to Article IX in both

structure and content, all share the same animating purposes, and all have been

construed to include substantive rights and duties. ll The cases come from

states as diverse as North Carolina, New York, Wyoming and New Hampshire.

(See, e.g., Leandro v. State (N.C. 1997) 488 S.E.2d 249,254 [recognizing

"qualitative standard inherent in the right to an education guaranteed by [the]

constitution"] and ["[a]n education that does not serve the purpose of preparing

students to participate and compete in the society in which they live and work

is devoid of substance and is constitutionally inadequate."])

The only out-of-state case actually analyzed by the State is Committee

for Educational Equality v. State (Mo. 2009) 294 S.W.3d 477, which is indeed

one ofthe small number of cases that "declined to find any enforceable duty

11 In fact, many of the cases use language to describe the qualitative
right to an education that is remarkably similar to the language used in Serrano
I-the right to an education that provides students the opportunity to
participate in the civic and economic life of society. (See AGB 41, fn. 26.)
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upon the state to fund or otherwise provide an education of any particular

quality ... " (RB 27.) The State's reliance on the Missouri case is misplaced.

The very significant differences between the education articles and

constitutional context in Missouri and California is discussed in some detail

infra at pages 36-38 and thus not repeated here. Plaintiffs point out, however,

that the court in Missouri found that education is not a fundamental right in

that state. This represents a critical distinction between Missouri's approach to

its education article and California's. While not every state has interpreted its

education article to confer qualitative or substantive rights, no state that has

concluded that education is a fundamental right under its state constitution has

also concluded that it nonetheless confers no substantive rights with respect to

the actual education provided.

The State provides no persuasive arguments for interpreting the·

constitutional right to an education enjoyed by California's students as lacking

the kind of substantive guarantees of quality that students of so many other

states enjoy.

II. SERRANO DID NOT "EXPRESSLY REJECT" THE EXISTENCE
OF ANY CONSTITUTIONAL DUTIES RELATED TO THE
QUALITY OF THE EDUCATION PROGRAM OR THE
FUNDING NECESSARY FOR THAT PROGRAM.

The State argues that the Supreme Court has rejected "any constitutional

basis for requiring California to provide an education system meeting a

qualitative standard" and has also "rejected the notion that section 5 imposed
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any obligations with respect to school financing." (RB 15-16,24, citing

Serrano I and Serrano v. Priest (1977) 20 Ca1.3d 25 (Serrano II!).) The State

misconstrues the passages it cites from the Serrano cases, which neither

address nor preclude Plaintiffs' claims.

A. The Serrano Language Cited By the State Was Specifically
Focused ou the Equal Protection Clause, Not Article IX.

The State first relies heavily on a footnote from Serrano III observing

that Serrano I didn't require any "constitutional mandate for the state to

provide funds for each child at some magical level to produce either an

adequate-quality educational program or a high-quality educational program."

(RB 16.) This language addressed only the constitutional mandate of the Equal

Protection Clause and has no bearing on what Article IX might require.

The State's Serrano III citation12 is based on language from Serrano II,

which in tum cites approvingly from language of the trial court. All link back

to the precise issue upon which Serrano I was remanded to the trial court. That

issue was whether there was "a disparity in treatment between equals which

runs afoul ofthe California constitutional mandate of equal protection o/the

laws." (Serrano II, supra, 18 Ca1.3d at p. 754, th. 28, emphasis added.) By

this time, the reach of Article IX was simply no longer at issue-Serrano I

12 Serrano III was not focused on the constitutional requirements of
Article IX; it was an attorney fee case. The Court cited the trial court language
only to rebut the plaintiffs' argument that a "special fund" had been created
from which attorney fees could be paid. (Serrano III, supra, 20 Cal.3d at pp.
35-38.)
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specifically directed the trial court to determine whether the district wealth-

based system of taxation and school funding created inter-district disparities in

funding and educational quality in violation ofequal protection. (Serrano II,

supra, 18 CaI.3d at p. 755.)

At trial on remand, the State argued that the court should not confine

"its inquiry to the matter ofwealth-related disparities among the several school

districts," but should also consider "other factors-for example, the' adequacy'

and 'equality' of [the districts'] educational programs." (Serrano II, supra, 18

CaI.3d at pp. 753-54.) In rejecting this argument, the trial court specifically

declined to determine whether districts were receiving some necessary

"magical level" of funding or able to offer a "high-quality educational

program" with disparate funding because it found the State's defenses

irrelevant to the more limited task of determining if low-wealth districts were

being discriminated against in their core funding. The Serrano II court

affirmed that analysis. (Serrano II, supra, 18 CaI.3d at p. 756.) Thus, the

language from Serrano II and III cited by the State is not a pronouncement on

the constitutional limitations of Article IX but simply a recitation of the equal

protection issue before the trial court.

B. Nothing in Serrano Precludes A Claim That the State Is
Violating Its Article IX Duties By Failing to Financially
Support The System of Common Schools.

Nor did Serrano I "reject[] the notion that section 5 impose[s] any

obligations with respect to school financing," as the State claims. (RB 15,
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emphasis added.) The State neither acknowledges nor addresses the critical

distinction between the claims asserted here and the section 5 claim in Serrano.

Indeed, the State makes no attempt at all to respond to Plaintiffs' opening brief

rebuttal ofthe trial court's cursory reading of Serrano I which was, after all, the

court's primary basis for dismissing Plaintiffs' Article IX claims. (See AOB 50-

53.) As Plaintiffs explained there, the "section 5" claim in Serrano was focused

solely on whether section 5 required "uniform" spending among districts, and it

was only that claim that Serrano I determined to be inconsistent with former

section 6, which allowed for local variations in spending. (Serrano I, supra, 5

Ca1.3d at p. 596, emphasis added.)

In the instant case, Plaintiffs do not seek uniform education expenditures.

Thus, nothing about that Court's discussion of section 5's finance implications

with respect to uniform district expenditures applies to Plaintiffs' instant

claims, which seek to enforce the State's obligations to "provide for" the

constitutionally required education program - the right to which was specifically

affirmed in Serrano I. (Id. at pp. 595-96.) Whether the constitutionally required

education is guided by the principles articulated in Serrano and Hartzell, or by

the State's own enactments, Plaintiffs allege that the State is failing to provide

the necessary educational resources to deliver the required education program to

California students. 13 Plaintiffs' claims in this case were neither raised nor

13 Indeed, a claim closer to the present case was presented in Butt, in
which the plaintiffs argued that section 5 required affirmative state intervention
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addressed in Serrano, and nothing in the Serrano trilogy precludes Plaintiffs'

claims. 14

III. PROPOSITION 98 NEITHER SUPERSEDES ARTICLE IX NOR
BARS PLAINTIFFS' CLAIMS.

The State agrees with Plaintiffs that Proposition 98 was enacted "'to

ensure that public education receives a minimum guaranteed share of General

Fund revenues.'" (RB 28.) In a conclusory fashion, the State asserts that this

minimum guaranteed share of General Fund revenues "fulfills the State's

duties under the Constitution with respect to education funding" and precludes

the existence of any other constitutional duties related to school funding. (RB

28-30.) Applying this overly broad interpretation ofProposition 98 to Article

IX is incorrect as a matter oflaw because, as explained in Plaintiffs' Opening

Brief, Proposition 98 was not intended to and does not alter any rights or duties

conferred by Article IX. (AOB 68-72.) The two constitutional provisions

operate independently, impose different duties on the State, and can be read

to remedy educational deprivation. (Butt, supra, 4 Cal.4th at fn.20.) If
Serrano had in fact foreclosed such a claim as a matter of constitutional
interpretation-as the State now asserts-that would have resolved the matter
in Butt. But the Court specifically declined to reach the section 5 claim-not
because it was foreclosed by Serrano, but because it was unnecessary in light
of its ruling on the equal protection claim. (Ibid.)

14 Plaintiffs' footnote 29 (AOB 52, fn. 29) simply made the factual
observation that the tax variations authorized by section 6 (subsequently
moved to Article XIII) are no longer operative because of Proposition 13's
limitations on taxation. Plaintiffs do not understand the State's argument that
section 5 is now in conflict with Proposition 13, as that initiative did not
address school finance.
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together without conflict.

In an attempt to create a conflict between Proposition 98 and Plaintiffs'

claims, the State mischaracterizes those claims. Plaintiffs· do not claim that

Article IX establishes a particular amount of revenue that must be allocated to

schools each year. Instead, Plaintiffs claim that, independent of what the

Proposition 98 funding formula might produce generally or in any particular

year, the State has an obligation to operate its school funding system in a

manner consistent with its duties and the fundamental education rights of

school children under Article IX. Proposition 98 neither addresses, conflicts

with, nor precludes Plaintiffs' claims.

A. Proposition 98 Did Not Amend Article IX.

The State's Proposition 98 arguments fundamentally misconstrue the

purpose and meaning of Proposition 98. Proposition 98 was a successful

initiative by the voters to ensure that a portion of General Fund revenues-set

forth as an annual minimum-would be allocated to K-12 schools and

community colleges, depending on variable economic conditions. (AOB 69.)

Proposition 98 says nothing about whether students are entitled to receive a

qualitative level of education or an educational system that is kept up and

supported, or, if so, whether the formulas it provides will allocate the funds

necessary to meet those obligations. 15 Nor does Proposition 98 address the

15 While the State's arguments imply that Proposition 98 annually
provides reliable and sufficient funding for public schools, it unfortunately
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coherency or rationality of the public school finance system to achieve those'

ends, as it does not address the allocation of education funding. (See AOB 16-

17, 19-20.)

The State argues that, in adopting Proposition 98, voters "amended" the

Constitution "to explicitly define" the minimum funding necessary to support

the K-12 common school system and to "fulfill" the State's constitutional

duties regarding support for that system. (RB 29.) But, as Plaintiffs' Opening

Brief explained, nothing in the text of Proposition 98 or the supporting ballot

materials suggested that it "defined," "fulfilled," or "amended" the State's

duties under Article IX, particularly since they make no mention ofArticle IX.

(AOB 69-71.) As the ballot history shows, voters merely intended to provide

some protection to education funding in connection with increasing

competition for General Fund revenues in the wake ofProposition 13 and

diminishing education spending. 16

does not do so. Plaintiffs have alleged that "the State has used various
accounting devices to manipulate the Proposition 98 minimum funding
calculations and further reduce and destabilize funding for the public school
system." (AA:I:32; AA:I:85.) Proposition 98 is a budgetary constraint on the
State that requires a portion of General Fund revenue to be allocated to schools
and community colleges (often on a suspended or deferred basis), but it is not
tied to the State's educational program or to the actual costs of providing that
program.

16 Further, Proposition 98 is not limited to the "common school system"
that Article IX requires and that is at issue in this case. Proposition 98 is a
general revenue funding mechanism that applies to "school districts and
community college districts," while Article IX pertains only to K-12 schools.
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The State entirely ignores that ballot history. It also ignores the

statutory requirement that ballot materials must identify any constitutional or

statutory provision that the proposed measure would "repeal or revise." (Elec.

Code, § 9084(b).) IfProposition 98 had revised or repealed any obligation

possessed by the State under Article IX regarding school funding, then the

ballot pamphlet was legally required to say so and would have said SO.17

The State's citation to Strauss v. Horton (2009) 46 Cal.4th 364, 408 is

wholly inapposite. The State cites Strauss for the proposition that a more

recent constitutional provision may "carv[e] out an exception to the preexisting

scope" of older constitutional provisions, even when the new provision does

not on its face purport to amend the older ones. But Strauss concerned a

significantly different factual situation. In 2008, the California Supreme Court

struck down a statute limiting marriage to heterosexual unions, concluding as a

matter ofjudicial construction that the statutory restriction violated state

constitutional rights to privacy, due process and equal protection. (In re

Marriage Cases, supra, 43 Cal.4th at pp. 823, 855-56.) In response, opponents

of gay marriage qualified Proposition 8 for the ballot. In Strauss, the court

concluded that although Proposition 8 did not literally amend these provisions

ofthe Constitution, "the ballot argument in favor of Proposition 8

(Compare Levi v. O'Connell (2006) 144 Cal.AppAth 700, 708 with Cal.
Const., art. XVI, §8(b).)

17 See AOB 70 (explaining the procedure to revise or repeal a legislative
enactment or constitutional provision).
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unquestionably indicate[d] that the proponents ofProposition 8 very strongly

disagreed with the majority opinion" in the earlier case and that it intentionally

sought to "carve out" an express "exception" to the judicial construction of the

constitutional provisions relied upon in that case. (ld. at p. 409.) Whereas

Proposition 8 was thus accurately viewed as a deliberate effort to limit existing,

judicially recognized constitutional rights through a "carve-out," there is no

basis in logic or history on which to conclude that Proposition 98 was intended

to carve out or otherwise limit the Education Article.

B. There is No Conflict Between Article IX and Proposition 98.

The State creates a false conflict between Proposition 98 and Plaintiffs'

claims by mischaracterizing Plaintiffs as alleging that Article IX establishes "a

separate constitutional minimum funding guarantee." (RB 30.) The State's

argument lacks merit.

It is a well-established principle of statutory construction that, if

possible, two provisions should be construed to avoid a conflict and give effect

to both. It is only appropriate to construe more recent constitutional language

to the exclusion of older language if the provisions at issue cannot first be

harmonized so as to give both effect. (See City and County ofSan Francisco

v. County ofSan Mateo (1995) 10 Ca1.4th 554,563.) However, the State seeks

to create a conflict and avoids any effort to harmonize the provisions of

Proposition 98 and Article IX. In fact, Proposition 98 and Article IX can, and

do, function separately and without conflict.
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Plaintiffs assert that Article IX, and in particular sections I and 5, confer

substantive rights in terms of the educational opportunities provided to

students. In contrast, Proposition 98 says absolutely nothing about the quality

of the State's education program or what the State is required to deliver. As

discussed, Proposition 98 instead sets forth certain mathematical formulas that

calculate the share of General Fund revenues that must be provided to K-12

schools and community colleges in each budget cycle. Proposition 98 mayor

may not generate sufficient funds in a given year to enable the State to meet its

obligations under Article IX to provide students a qualitative level of education

and to keep up and support the educational system it has established.

Regardless, the State's separate obligations under Proposition 98 and Article

IX both remain in force.

The discussion of former Article IX, section 6, in Serrano I is consistent

with Plaintiffs' position, not that of the State. As discussed above, in Serrano

I, the Court held that Article IX, section 5 did not require entirely uniform

expenditures by school districts in order to avoid a conflict with former Article

IX, section 6, which specifically authorized variations in district expenditures.

(Serrano I, supra, 5 Ca1.3d at p. 596.) In doing so, however, the Court

expressly interpreted the two provisions so as to avoid a conflict, rather than to

create one, as the State attempts to do here. (Ibid.)

Without saying so, Respondents essentially suggest that Proposition 98

worked an implied repeal ofArticle IX in some manner. The State's silence
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likely flows from the fact that there is such a "strong...presumption against

implied repeals" in California. (City and County ofSan Francisco, supra, 10

Cal.4th at 563, citing Serrano 1, 5 Cal.3d at 596.) Courts will "conclude one

constitutional provision impliedly repeals another only when the more recently

enacted oftwo provisions constitutes a revision ofthe entire subject addressed

by the provisions." (ld., emphasis added.) As noted, Proposition 98 did not

purport to "constitute[] a revision of the entire subject addressed by" Article

IX; in fact, it did not even refer to Article IX.

In fact, it is another portion of the Serrano decision that is more

instructive. In Serrano IL the Court rejected the State's argument that unequal

district expenditures could not violate equal protection because they were

constitutionally authorized by former Article IX, section 6 (by then moved to

Article XIII, section 21). (Serrano 1L supra, 18 Cal.3d at pp. 771-75.) The

Court held that, notwithstanding the specific funding provisions offormer

section 6, the State also had an obligation to comply with other constitutional

obligations and was not free to construct a school funding system that ran afoul

of equal protection requirements. (Ibid.) The Court therefore read the

constitutional requirements in a way that affirmed both. Here, too,

notwithstanding the specific budget requirements of Proposition 98, the State is

not free to construct a school system that contravenes Article IX or any other

constitutional provision. Both provisions must be read to give effect to each.

The State relies heavily on the Missouri Supreme Court's decision in
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Committee/or Educational Equality, supra, 294 S.W.3d 477, but that case is

distinguishable in key respects. At issue in that case were Article IX, section

lea) of the Missouri Constitution, which commands the establishment and

maintenance of "free public schools," and Article IX, section 3(b), which

requires that at least 25% of state revenue be set aside every year for the

maintenance of those same "free public schools." (Id. at p. 488.) These

provisions of the Missouri Constitution are not only in the very same article,

they were placed there at the same time, and have always existed and

functioned together as part of Missouri's constitutional landscape. The

Missouri plaintiffs expressly contended that Missouri's "failure to provide

school funding beyond that granted by section 3(b) contravenes" section lea)

of the same article. The court rejected that argument, finding that the two

,
interrelated sections together describe the scope of Missouri's school funding

obligations, and that the state did not violate one section ofthe article by

complying with the other. (ld. at pp. 488_89.)18

Here, by contrast, Article IX and Proposition 98 do not contain any of

the same critical language,do not exist in the same article, were enacted more

than a century apart, and do not share the same constitutional history.

Moreover, the Missouri Supreme Court also held that education is not a

18 In fact, it was the existence of that funding provision within the
education article that led the Missouri court to conclude that the "introductory
clause in section l(a)" does not contain a separate "obligation to provide
certain school funding." (Committee/or Educational Equality, supra, 294
S.W.3d at pp. 488-89.)
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fundamental right under the Missouri Constitution (id. at p. 490), whereas the

fundamental right to education and the enforceability of Article IX have long

been recognized by the California courts. (AOB 35-39.)

Lobato is more relevant, and the State's attempts to distinguish that case

are unavailing. First, it is of no consequence that Colorado's education clause

requires a "thorough and uniform" school system while California's Education

Article requires keeping up and supporting a "system of [free] common

schools" and promoting educational improvement "by all suitable means." As

previously explained, the education clauses in California and Colorado do not

meaningfully differ, and several drafters expressed the view that section 5 did,

in fact, have the same meaning as the "thorough and uniform" language. (See

supra 7-8.) Moreover, Article IX has been judicially construed to compel a

unity of purpose and provision of a "uniform" program and system similar to

the explicit requirements of Colorado's education clause. (See AOB 62-63.)

Second, the relationship between Proposition 98 and Article IX in

California is virtually identical to the relationship between Colorado's

Amendment 23 and that state's education clause. The State attempts to dodge

that direct parallel by asserting that Amendment 23 establishes minimum

increases in base and categorical funding while Proposition 98 establishes a

minimum allocation of general fund revenues. However, this is a semantic

distinction without any substantive difference, as Amendment 23 does set a

floor for education funding in Colorado by requiring increases in "total" state

38



funding for education. (See Lobato, supra, 218 PJd at p. 375.) Just like

Proposition 98, Amendment 23 "relates solely to a minimum level offunding,"

as the Colorado Supreme Court expressly recognized. (Id. at p. 376.) Just like

Proposition 98, Amendment 23 "was not intended to qualify, quantify, or

modify" the education clause. (Ibid.) And, just like Proposition 98, neither the

text of Amendment 23 nor the ballot materials even refer to the separate

education clause. No argument was presented to voters in connection with

either Amendment 23 or Proposition 98 to suggest that the measure would

define or "suffice to fund the minimum level of educational opportunities to all

students as required by the education clause." (Ibid.) The Colorado Supreme

Court's interpretation of the highly analogous Amendment 23 is on all fours

with this case, and the same reasoning should apply here.

Proposition 98 does show, in a manner consistent with both Article IX

and Article XVI, §8(a), that Californians prioritize the funding of public

schools. 19 It exemplifies how "the preeminent position of education in

California has been a constant in a world of governmental flux." (California

Teachers Assn. v. Hayes (1992) 5 Cal.App.4th 1513,1522.) What Proposition

98 does not do is alter the State's overall responsibility for the educational

19 Contrary to the State's implication (RE 29, fu.l9), the "first set apart"
language now in Article XVI, §8(a) was not part of Proposition 98. That
language was added to the Constitution in 1910 to provide that from all state
revenues "there shall first be set apart the moneys to be applied by the State for
support of the public school system ...." (Cal. Const. former art. XIII, § 14
(e).)
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system (id. at p. 1533) or supersede the State's duties under Article IX.

Consistent with the reasoning ofSerrano and Lobato, the provisions of Article

IX and Proposition 98 can-and must-be read together in a manner that gives

meaning to both.

IV. PLAINTIFFS' CLAIMS ARE JUSTICIABLE AND ARE NOT
FORECLOSED BY THE SEPARATION OF POWERS
DOCTRINE.

The State argues that "[e]ven assuming that sections 1 and 5 impose a

'duty' to provide for a 'meaningful' education or a right to adequate funding

sufficient to meet the costs and needs of all students," these claims are

nonjusticiable because they raise issues within the exclusive province of the

Legislature and violate the separation of powers doctrine. (RB 32.)

Relying on Serrano and other authority, the trial court rejected the State's

justiciability arguments as coming "far too late in the day for defendants to

succeed on either ofthose arguments." (AA II:450, VII:1412.) This Court

should do likewise.

A. The Separation of Powers Doctrine Does Not Preclude
Judicial Review or the Relief Sought by Plaintiffs.

The separation of powers doctrine accepts some interdependence

between the three branches of government. (Carmel Valley Fire Protection

Dist. v. State o/California (2001) 25 Ca1.4th 287,298.) A court exceeds its

judicial role when it makes an order that materially impairs the inherent powers

of another branch, but it is the quintessential role of the courts to say "what the
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law is" and what it requires. (Pacific Legal Foundation v. Brown (1981) 29

Cal.3d 168, 180.) The "constitutionality of an act is inherently a judicial rather

than [a] political question and neither the Legislature, the executive, nor both

acting in concert can validate an unconstitutional act or deprive the courts of

jurisdiction to decide questions of constitutionality." (Schabarum v. Cal.

Legislature (1998) 60 Cal.AppAth 1205, 1215.)

The State attempts to create a conflict between the courts' authority to

resolve constitutional issues and the Legislature's policy-making role by

mischaracterizing Plaintiffs' claims as either seeking a specific level of funding

(RE 12,37) or asking the Court to "require the Legislature to adopt [a]

particular approach to determine education funding." (RE 38.) Plaintiffs'

claims do neither.

Plaintiffs assert that Article IX requires the State to provide an

education system that will give all children the opportunity to succeed in the

modern economy and participate in our civic institutions or, alternatively, that

will ensure the delivery to all children of the State's chosen standards-based

system of common schools.2o Plaintiffs further allege that-whichever

standard is used-the State is currently violating its constitutional obligations.

Although Plaintiffs assert that the State's failure to provide the constitutionally

20 Neither claim requires students to meet all proficiency standards, as
claimed by the State (RE 21); rather, Plaintiffs assert that the State must ensure
the financial support necessary to deliver the required program in a way that
allows each student an opportunity to obtain an education that meets
constitutional standards.
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required education is caused by inadequate and irrational funding, they do not

seek a "magic level" of funding-or any specific level offunding. They

merely seek a declaration that the State's present school finance system results

in a violation of students' rights and the State's obligations under Article IX,

and they request injunctive relief that would require the State to provide a

finance system that complies with those obligations. While funding will

undoubtedly be implicated, Plaintiffs are not seeking an order for a specific

level of funding.

Second, Plaintiffs do not ask the Court to require the legislature to adopt

a particular school finance system; they request only that the Court order the

legislative and executive branches to develop and implement a school finance

system consistent with the State's constitutional duty to deliver an education to

all students that meets either the qualitative standard set forth in Serrano and

Hartzell or the State's chosen education program. In either case, the

Legislature and Governor would retain broad authority to reform the school

finance system consistent with principles enunciated by the Court.

Defendants conveniently ignore the overwhelming authority from other

states on the issue ofjusticiability. The overwhelming majority of state courts

that have considered school finance challenges have rejected the argument that

justiciability or separation of powers concerns prevented them from

considering the constitutionality of the state's educational finance system.

(See AOB 40-41, fn.25.) Indeed, most courts hold that separation of powers
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concerns compel them to act. (See, e.g., Lake View Sch. Dist. No. 25 v.

Huckabee (Ark. 2002) 91 S.W.3d 472, 507 ["This Court's refusal to review

school funding under our state constitution would be a complete abrogation of

our judicial responsibility and would work a severe disservice to the people of

this state. We refuse to close our eyes or turn a deaf ear to claims of a

dereliction of duty in the field of education."]) The trial court reached the same

conclusion. (AA II:450-51; AA VII:1412.)

B. The Legislature's Authority Over Education Does Not Permit
Violations of Constitutional Guarantees.

The State argues that no claims related to its establishment or

maintenance of the schools system are cognizable because "[a] 11' aspects of

education funding and policy, and determinations as to how to allocate scarce

public revenues, are committed by the State Constitution to the Legislature."

(RB 33.)

However, as the State itself acknowledges, the Legislature's "exclusive,

plenary, absolute, entire, and comprehensive" powers are nonetheless "subject

... to constitutional constraints." (California Teachers Assn. v. Hayes, supra,

5 Cal.AppAth at p. 1524.) Article IX represents one such constraint. For.

example, in Piper, the court relied on Article IX to invalidate state action. .

authorizing school district to exclude Native American child. (Piper, supra,

193 Cal. at p. 664.) Hartzell invalidated state action allowing fees to be

charged for certain extracurricular activities because it violated Article IX's
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"free school" requirement. (Hartzell, supra, 35 Ca1.3d at p. 913.)

Nor is legislative action immune from review simply because it touches

on matters of finance. While the remedy for such violations may cost

something, it is well established that the State may not shirk its constitutional

duties or continue to deny constitutional rights merely because it will cost

something to fix the problem. (See, e.g., Comm. To Defend Reproductive

Rights v. Myers (1981) 29 Ca1.3d 252, 275-277 [budgetary restrictions

unconstitutionally burdened fundamental rights]; Youngblood v. Gates (1988)

200 Cal.App.3d 1302, 1323 [inadequate financial resources no justification for

violation of fundamental right to prompt arraignment]; In re Xavier A. (1984)

159 Cal.App.3d 913,968 ["fundamental constitutional rights must be enforced

whatever the administrative inconvenience or financial cost"].) Indeed,

Serrano itself required the State to re-fashion its system of statewide education

finance because the then-existing system violated students' fundamental right

to an education. (Serrano 1, supra, 5 Ca1.3d at p. 584.)

Plaintiffs allege that Article IX confers substantive rights with respect to

the education actually delivered to students and imposes corresponding duties

on the State. The State asserts that Article IX neither creates such rights nor

imposes any duties beyond a school house and a "prescribed" course of study.

Resolution of this controversy about the scope of Article IX is thus placed

squarely with the courts as the "final arbiters of the meaning of state

constitutional provisions." (Katzenburg v. Regents ofUniv. ofCal. (2002) 29
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Cal.4th 300, 331.)

IfPlaintiffs are correct as a matter of law that Article IX provides some

guarantee about the substantive quality of the education provided, the

remaining issue--whether that guarantee is currently being violated-is a

factual one, and Plaintiffs' allegations that the State's funding system and

funding policies prevent districts from providing all students with an

opportunity to obtain an education that meets constitutional standards must be

accepted as true. Unless the Court finds that no constitutional claim can lie

related to systemic deficiencies in the State's education program, Plaintiffs

must be allowed to proceed to trial.

C. California's Academic Content Standards Provide Judicially
Manageable Standards.

The State also contends that "the Constitution certainly provides no

basis to derive a judicial definition of the standard of educational quality that

allegedly lies within Article IX, section 1." (RE 33.) On the contrary,

California case law and the State's own legislative and executive enactments

provide this Court with the manageable standards by which to enforce the

rights conferred by Article IX.

If the Court concludes that students are entitled to an education that

meets the constitutional purposes described in Serrano and Hartzell, it can

surely rely upon the State's own articulation of the education that is necessary

to meet those purposes. By specifically defining the "knowledge and skills
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that pupils will need in order to succeed in the information-based, global

economy ofthe 21 st century" through the adoption of the State's academic

content standards, the State's legislative and executive branches have provided

the specific contours of the education necessary to prepare children for success

in the modern economy and our civic institutions. (Ed. Code, § 60602.) If the

Court concludes that Article IX must provide for a system that delivers the

State's uniform education program, California's academic standards represent

the current iteration of the State's education program.

Under either of Plaintiffs' claims, the courts may reasonably use these

legislatively determined standards as guidelines for determining whether or not

the State is meeting its constitutional obligations. This allows the Court to

respect the Legislature's competence and policymaking authority by deferring

to the legislatively created standards of quality education. It also allows the

courts to avoid protracted litigation and judicial oversight because they are able

to rely on data provided by statewide assessments aligned to those standards,

among other indices, in determining whether the State is fulfilling its

constitutional obligations. Courts throughout the country have routinely

employed the states' own adopted content standards to guide them in

adjudicating school finance cases (AOB 65-66), particularly in qualitative right

cases. The State's sole rebuttal is to assert that no such right exists in

California (RE 24), implicitly conceding the propriety of employing content
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standards in cases where courts do find such aright.21

V. THE STATE'S REMAINING ARGUMENTS ARE MERITLESS.

The State's remaining arguments should be rejected, as they were by the

trial court.

A. Plaintiffs Have Standing.

"The purpose of a standing requirement is to ensure that the courts will

decide only actual controversies between parties with a sufficient interest in the

subject matter of the dispute to press their case with vigor." (Common Cause

v. Ed. ofSupervisors (1989) 49 Ca1.3d 432, 439; see also California Water &

Telephone Co. v. County ofLos Angeles (1967) 253 Cal.App.2d 16,26 [doubts

about justiciability should be resolved in favor of adjudication where public

has interest in resolution oflegal issue].) Those concerns are more than met

here,z2

Plaintiffs in the tWo cases before the Court include more than 80

individual students (through their parents), nine grassroots organizations, four

21 The State's reliance on Peter W. v. San Francisco Unified Sch. Dist.
(1976) 60 Cal.App.3d 814, and Wells v. One20ne Learning Foundation (2006)
39 Ca1.4th 1164 is misplaced. Both are tort cases, which raise distinct damage
issues. Neither case interpreted the California Constitution and neither
addressed the State's academic standards or the legal consequences of the
State's failure to provide the financial support necessary to deliver an
education that meets those standards.

22 If any party has standing, the case is properly before the Court,
regardless whether any other party has standing. (McKeon v. Hastings College
(1986) 185 Cal.App.3d 877,892.)
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statewide education associations, nine school districts, and many taxpayers.

The trial court properly concluded that standing was sufficiently established to

challenge the State's failure to provide a constitutionally sufficient school

finance system. (AA:VII:1412, 1420; AA:IV:872.) Respondents have raised

no new arguments to suggest otherwise.23

In California, the standing requirement hasbeen liberally construed; a

plaintiff need only be "beneficially interested in the controversy." (Holmes v.

Cal. Nat. Guard (2001) 90 Cal.App.4th 297.) A beneficial interest is '''some

special interest to be served or some particular right to be preserved or

protected over and above the interest held in common with the public at large' .

. . [an] interest that is concrete and actual, not conjectural or hypothetical." (Id.

at pp. 314-15.) All Plaintiffs here possess such a "special interest."

Each student Plaintiff has alleged that she or he attends a California

public school and that, as a result of the State's school funding system, she or

he is suffering from or is at substantial risk of suffering from educational

deprivations that impede the student's educational opportunities and that these

deprivations are caused by the State's school finance system. (AA:VII:1453-

23 Although it is unclear what it has to do with Plaintiffs' standing, the
summary ofPlaintiffs , allegations that the State claims are unsupported by
citations to the record (AGB 47-48, 66-68) both refer to the Statement of Facts,
which contains more than 20 pages of specific allegations tied to the
complaints.
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1457,1486-1503; AA:III:543-551, 568_584.)24,25 The nine school district

Plaintiffs also share a special interest in the State's compliance with its

constitutional duties. and have detailed the educational services and programs

they are unable to provide to their students because of the State's failure to

meet its constitutional obligations. (AA:VII:1486-l503; AA:III:568-584; see

also, Seattle Sch. Dist. No.1 v. State (Wash. 1978) 585 P.2d 71,83.)

The education association Plaintiffs (statewide associations of school

boards, school administrators, and teachers) are likewise important

stakeholders in public education representing teachers, administrators and

school boards throughout the state and possessing the necessary "special

interest" in the outcome of this litigation. (AA:III:556-57; AA: AA:III:609-

10.) The remaining organizational Plaintiffs and their members are comprised

of approximately 1.5 million California public school parents and students and

are focused on improving public education across the state. As such, each

organization has a direct interest in the level of educational opportunities

24 These allegations are not "conclusory;" they allege both the ultimate
facts and the specific facts supporting the ultimate facts alleged. (See, e.g.,
Jackson v. Pasadena City School Dist. (1963) 59 Cal. 2d 876, 879.)

25 The State asserts that student Plaintiffs must allege individual harm in
terms of educational outcomes. (RB 40, 44.) This is incorrect; Plaintiffs need
only allege-and have alleged-that their right to the opportunity to obtain the
constitutionally guaranteed education is threatened. (AA:VII:1506-07;
AA:I:53-54; see also Butt, supra, 4 Cal. 4th 668, 685; Seattle Sch. Dist. No.1
v. State (Wash. 1978) 585 P.2d 71,83; Washakie County Sch. Dist. v.
Herschler (Wyo. 1980) 606 P.2d 310, 317; Lobato v. People (Colo. Ct. App.
2008) 216 P.3d 29,35, affd. as to standing holding (Colo. 2009) 218 P.3d 358,
363.)
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provided in California's public schools. (AA:III:556; AA:VII:1458-1464.)

Moreover, contrary to the State's assertion (RB 39), each organization has also

alleged that it brings suit on behalf of its members, who are entitled to bring

suit in their own right. (AA:III:556; AA:VII:1458-1464; see also Property

Owners ofWhispering Palms, Inc. v. Newport Pacific, Inc. (2005) 132

Cal.AppAth 666, 672-73.)

In addition to demonstrating that they meet the beneficial interest

standards, the trial court also found that the CQE Plaintiffs have taxpayer

standing under Code of Civil Procedure Section 526a, which the State does not

contest. (AA VII:1412, 1420; see also Serrano I, supra, 5 Ca1.3d at p. 618

[taxpayer standing proper in challenging school finance system].)

Finally, each Plaintiffwould be entitled to bring this action as a "citizen

suit"-an exception to the requirement of beneficial interest that applies

"where the question is one of public right and the object of the action is to

enforce a public duty." (Waste Management ofAlameda County, Inc. v.

County ofAlameda (2000) 79 Cal.AppAth 1223, 1233 [beneficial interest and

citizen interest with respect to public duty separate bases for establishing

standing]; Connerly v. State Personnel Bd. (2001) 92 Cal.AppAth 16, 17.)

Where the object of the case is enforcement of a public right, plaintiff need not

show any special interest in the result, "since it is sufficient he is interested as a

citizen in having the laws executed and the duty in question enforced."

(Driving School Assn ofCalifornia v. San Mateo Union High School Dist.
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(1992) 11 Cal.AppAth 1513, 1518.)

B. Neither Education Code Section 41320 Nor Article XIII B,
Section 6 Provide Adequate Remedies at Law.

The State's suggestion that there are administrative remedies available

to address the constitutional violations raised in these cases is misplaced.

The contention that an emergency loan under Education Code section

41320 et seq. is an adequate administrative remedy for Plaintiffs' claims must

be rejected. (RB 45.) The emergency apportionments purportedly available

under section 41320 are state loans only for districts that reach the point of

insolvency. (Ed. Code, § 41320(a)-(e).) They do not provide any additional

permanent funding, the amount loaned is not related to the cost of providing

the educational program, and the loan program is not available to districts that

are solvent yet unable to deliver an educational program to all their students

that meets state standards because of the State's funding system. Moreover,

the Superintendent ofPublic Instruction is free to disapprove a loan application

under section 41320, and that discretion exists whether or not the district needs

financial assistance to redress constitutional violations. (See Ed. Code, §

41320(e).) While Plaintiffs have stated that a number of districts are

approaching insolvency, the complaints do not seek to address insolvency but

the fact that the state's system of funding prevents districts from providing

students with the educational opportunities to which they are constitutionally

entitled. (AA:I:23-27, 50-53; VII:1506-07.) Section 41320 offers no redress
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for these violations.

Similarly, the relief sought by Plaintiffs cannot be obtained by filing a

claim for reimbursement with the Commission on State Mandates. The

Commission only has authority to determine whether a local entity (including a

school district) is entitled to reimbursement from the State for a particular

state-imposed program or service in accordance with Article XIII B, section 6

and, ifso, the cost of the mandate. (Gov. Code, § 17500 et seq.; Kinlaw v.

State (1991) 54 Cal.3d 326, 331-32.) It does not have authority to adjudicate

whether the State's finance system is meeting the State's constitutional duties

to ensure educational opportunities under Article IX. In fact, separation of

powers principles preclude an administrative agency from declaring a

legislatively enacted scheme, such as the State's school finance scheme,

unconstitutional. (Cal. Const., art III, § 3.5.) Accordingly, the Commission

would have no authority to adjudicate the constitutionality and there is no

reason to require Plaintiffs to bring their claims before the Commission.

In addition, the Commission has no authority to provide the remedy

sought by Plaintiffs. Even ifit determines that the State has a reimbursement

obligation for a particular program or service, a school district is not entitled to

payment - it can only seek to be relieved of its obligation to provide the

program or service (Gov. Code, § 17612; Cal. School Bds. Assn. v. State of

California (2011) 192 Cal.AppAth 770, 792.) Plaintiffs seek injunctive relief

compelling the State to restructure its school finance system to provide an
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education that complies with its constitutional obligations, not an order that

excuses districts from delivering such an education.

C. All of the Defendants are Proper Parties.

Contrary to Respondents' contention (RB 48-49), the State of

California, the Governor of California, the State Controller and the Director of

the Department ofFinance are all proper parties. The trial court's

determination in this regard should be affirmed.

Respondents assert that the "statewide officers with statewide

administrative functions under the challenged statute are the proper parties

defendant." (RB 49.) But each of the statewide officers named as a Defendant

plays a significant role in the administration and operation of the statutory

funding scheme that Plaintiffs assert violates the Constitution. (See Cal. Const.

art. XVI, §8.5 (Controller); Gov. Code, §13308(d)(3) (Finance Director); see

also, e.g., Ed. Code, §§14502.1, 33127, 44204.1-41204.3 & 41206; Gov. Code,

§13337; Cal. Const. art. V, §1 (Governor); White v. Davis (2003)30 Cal.4th

528, 533 (governor proper party).26

Finally, the State has been named a defendant in a number of prior legal

challenges in California to the sufficiency of public education; Respondents

identify no reason to deviate from that precedent. (See, e.g., Butt, supra, 4

Cal.4th at p. 673; Tinsley v. Palo Alto Unified Sch. Dist. (1979) 91 Cal.App.3d

26 In fact, Respondents' counsel below suggested that the Controller was
a proper party. (Rep. Tr. 6:25-7:11, December 10,2010.)
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871,879 n.1 (citing Serrano II); see also Vasquez v. State (2003) 105

Cal.AppAth 849, 857 ["taxpayer action under section 526a may be brought

against the government or 'any officer thereof.'''].)

D. Failure to Allege Actual Controversy.

Plaintiffs allege that the State is violating Article IX of the Constitution.

As the State itself admits, declaratory relief is appropriate if there are

"justiciable questions relating to [the parties'] rights and obligations." (RE 47,

citing Taxpayers for Improving Public Safety v. Schwarzenegger (2009) 172

Cal.AppAth 749, 768.) The questions presented to the Court are justiciable

for the reasons discussed above.

The fact that the Legislature will retain its legislative discretion over

education does not mean that any judicial decree is merely a "suggestion."

Plaintiffs seek a declaration that the State is violating Article IX because its

current funding system and policies fail to provide an education to all students

that meets constitutional standards, and they request an order from the Court

directing the State to design and implement a new funding system that will

allow the State to meet its constitutional obligations. There is an actual

controversy warranting relief.

CONCLUSION

Based on the foregoing, Plaintiffs respectfully request that this Court

reverse the judgment of the trial court in each case and remand both cases for

trial.
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