J.. et al. v, State of California, et al. Tentative Decision on Petition for Writ of
BS 142775 Mandate: granted

Petitioners D.J., by guardian ad litem, E.A.; E.A.; S.M., by guardian ad litem M.R.; A M.,
by guardian ad litem, M.R.; M.R.; and Walt Dunlop (“Dunlop™), apply for a writ of mandate.
~ The court has read and considered the moving papers,’ opposition, and reply, and the
Statement of Interest and Response,” and renders the following tentative decision.

A. Statement of the Case

The petition in this proceeding was filed on April 24, 2013. The First Amended Petition
(“FAP”) was filed on May 28, 2014 and is the operative pleading.

Petitioners are three public school students, their mothers, and a retired public school
teacher. The student and parent Petitioners are identified pursuant to their initials by leave of
court. Respondents are the State of California, the California Department of Education (“CDE™),
the State Board of Education (“SBE”), and Tom Torlkason in his capacity as the State
Superintendent of Public Instruction (“SPI™).

The FAP asserts five causes of action, all of which allege that Respondents hav failed to
adequately respond to reports that Local Education Agencies (hereinafter “school districts™)’ are
not providing English Learner (“EL”) services to more than 20,000 EL students (sometimes
“ELs”) in California. The first three causes of action seek a writ of traditional mandamus for
violations of the Equal Protection Clauses of the California Constitution (Art. I, §7(a), Art. IV, §
16(a), Article IX, sections 1 and 5), and the federal Equal Education Opportunities Act of 1974
(20 USC § 1700 et seq.). The fourth cause of action alleges a statutory violation of Govt. Code
section 11135; and the fifth cause of action is a taxpayer action (CCP §526a) for the illegal
expenditure of taxpayer funds.

Petitioners are three minor students presently enrolled in the Compton Unified School
District (“*CUSD”) and their guardians ad litem, and a California citizen resident and taxpayer.
Petitioner students are from economically disadvantaged families who are struggling to learn
English and have experienced long-term academic failure. Petitioners allege that Respondents
have abrogated their responsibility to provide EL education for students lacking oral and written
proficiency in English, as mandated by 1998 Proposition 227 (Ed. Code §§ 300 et al.), the federal

'Petitioners’ moving and reply papers violate CRC 2,104 in that the type is not 12 point.
The court has exercised its discretion to overlook this violation.

*The United States Department of Justice (“DOJ”) filed a Statement of Interest without
attempting to intervene and in violation of the page limits of CRC 3.11 13(d). The court has
chosen to read and consider the Statement of Interest (“U.S. Br.”) as an amicus brief, as well as
Respondents’ Response to it.

’LEAs include, but are not limited to school districts. For convenience, the court shall
refer to them as school districts.




Equal Education Opportunities Act of 1974 (“EEOA™) (20 USC § 1700 ef seq.), and California
constitutional authority.

The first cause of action alleges that Respondents have a clear and present state-mandated
duty to ensure that EL students receive equal protection of the laws and Respondents have
violated this duty by failing to provide EL students with basic education opportunities equal to
those of other students. Pet., §9108-09.

The second cause of action alleges that Respondents have a state-mandated duty to ensure
that EL students receive access to an education, including by ensuring the delivery of language
instructional services to EL students so that no such student is effectively foreclosed from a
meaningful education, and Respondents have violated this duty by failing to act and instead
simply accepting “no services reports” from school districts, thereby perpetuating the denial of
services. Pet., {]114-15.

‘The third cause of action alleges that Respondents have a mandatory federal duty to
ensure equal educational opportunity to any person. Under the EEOA, the State is enjoined to
take appropriate action to overcome language barriers that impede the equal participation of its
students in its instructional programs, thereby ensuring that school districts do not discriminate
against EL students by failing to take action to address EL language barriers. Respondents have
violated this duty by failing to guarantee that EL students receive some sort of language
instructional services. Pet., {9 121-22.

The fourth cause of action is for injunctive relief for violation of Govt. Code section
11135, which prohibits unlawful discrimination in providing program benefits administered by a
state agency. The absence of EL services denies access to the benefits of a public education
disproportionately to EL students, who are mostly racial minorities. Respondents’ failure to
guarantee language instructional services allows a method of administration of the EL program
that has the effect of substantially impairing the accomplishment of the objectives of the State’s
system of common schools with respect to EL students, and denying EL students the opportunity
to obtain the education received by other students in the school system. Respondents have
intentionally engaged in activity having the effect of unlawfully discriminating on the basis of
race and national origin in the administration of education, a State program. Pet., §9129-35.

The fifth cause of action seeks taxpayer relief based on Respondents’ receipt of federal
and state money and subsequent failure to implement adequate monitoring and oversight of the
EL programs and otherwise failing to take steps to ensure equal educational access for all EL
students, and unlawful diversion of money intended for monitoring and oversight to other uses in
violation of State and federal law. Pet., §139-46.

Petitioners seek a writ of mandate directing Respondents to perform ministerial acts
required by law to: (1) cease doing nothing in response to reports from districts that nothing has
been done to serve EL students; and (2) establish policies and procedures to effectively ensure
that all EL students in California public schools receive required English language instructional
services. Petitioners also seek injunctive relief enjoining Respondents from permitting its school
districts to deny EL instruction to students identified as EL students, and declaratory relief that
Respondents’ conduct has violated the law.

The court overruled Respondents’ demurrer on September 26,2013.




C. Standard of Review

A party may seek to set aside an agency decision by petitioning for either a writ of
administrative mandamus (CCP §1094.5) or of traditional mandamus. CCP §1085. A petition
for traditional mandamus is appropriate in all actions “to compel the performance of an act which
the law specially enjoins as a duty resulting from an office, trust, or station....” CCP §1085.

A traditional writ of mandate under CCP section 1085 is the method of compelling the
performance of a legal, ministerial duty. Pomona Police Officers’ Assn. v. City of Pomona,
(1997) 58 Cal. App.4th 578, 583-84. Generally, mandamus will lie when (1) there is no plain,
speedy, and adequate alternative remedy, (2) the respondent has a duty to perform, and (3) the
petitioner has a clear and beneficial right to performance.” Id. at 584 (internal citations omitted).
Whether a statute imposes a ministerial duty for which mandamus is available, or a mere
obligation to perform a discretionary function, is a question of statutory interpretation. AIDS
Healthcare Foundation v. Los Angeles County Dept. of Public Health, (2011) 197 Cal.App.4th
693, 701.

Where a duty is not ministerial and the agency has discretion, mandamus relief is
unavailable unless the petitioner can demonstrate an abuse of that discretion. Mandamus will not
lie to compel the exercise of a public agency’s discretion in a particular manner. American

Federation of State, County and Municipal Employees v. Metropolitan Water District of

Southern California, (2005) 126 Cal.App.4th 247, 261. Tt is available to compel an agency to
exercise discretion where it has not done so (Los Angles County Employees Assn. v. County of
Los Angeles, (1973) 33 Cal.App.3d 1, 8), and to correct an abuse of discretion actually exercised.
Manjares v. Newton, (1966) 64 Cal.2d 365, 370-71. In making this determination, the court may
not substitute its judgment for that of the agency, whose decision must be upheld if reasonable
minds may disagree as to its wisdom. Id. at 371. A agency decision is an abuse of discretion
only if it is “arbitrary, capricious, entirely lacking in evidentiary support, unlawful, or
procedurally unfair.” Kahn v. Los Angeles City Employees’ Retirement System, (2010) 187
Cal.App.4th 98, 106. A writ will lie where the agency’s discretion can be exercised only in one
way. Hurtado v. Superior Court, (1974) 11 Cal.3d 574, 579.

No administrative record is required for traditional mandamus to compel performance of
a ministerial duty or as an abuse of discretion.

D. Statement of Facts*

“The court rules on Respondents’ objections as follows: (1) McDonough Decl., Ex. O
(Gandara Decl.): sustained as to {’s17, 23, 24; (2) McDonough Decl., Ex. H (entire Calderon
Depo.): sustained; (3) McDonough Decl., Ex. K (Mendoza Depo.): overruled as to pages 14, 21,
36, and Ex.3, 96; (4) Echevarria Decl.: overruled as to T's 17, 19, and 37, and sustained as to s
47, 48, and 49; and (5) Petitioners Request for Judicial Notice: overruled as to Exs. 10, 11, 13,
and 14. Consequently, the requests for judicial notice by both sides are granted.

Respondents’ objections to the entirety of the declarations of Christopher Hunter, Melissa
Reyes, John E. Deasy, the supplemental declaration of Dunlop, and the declaration of A.R. are
sustained as improper reply evidence. See Jay v. Mahaffey, (20130) 218 Cal.App.4th 1522,
1537-38. Respondents’ objections to the reply declarations of Dunlop and Bryn McDonough are
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1. English Learners and Title IIT

One in four public school students in California is an EL student, defined as a “child who
does not speak English or whose native language is not English and who is not currently able to
perform ordinary classroom work in English.” Ed. Code §306(a). California school districts are
required to “assess the English language development of each pupil in order to determine the
[pupil’s] level of proficiency. . .” Ed. Code §313(a).

The federal government’s Title III program is designed to promote and support English
language acquisition and academic achievement of EL students. 20 U.S.C. §6812(9). To receive
funds under Title III, Respondents must ensure that EL students receive instructional services.
20 U.S.C. §6823(b)(6) (states must submit plan to federal government for how its districts will
teach ELs “using a language instruction curriculum that is tied to scientifically based research on
teaching limited English proficient children and that has been demonstrated to be effective”).

To ensure that EL students receive instructional services to overcome their language
barriers, California law mandates an instructional program for all EL students, with limited
exceptions. Ed. Code §300 et seq. California regulations require that EL students continue to
receive EL instructional services until they are formally reclassified as English proficient. Ed.
Code §§ 305, 310-11. School districts must submit a plan to CDE “describing how language
instruction education programs carried out under the subgrant will ensure that
limited-English-proficient pupils being served by the programs develop English proficiency.”
Ed. Code §443(b)(6); see also Ed. Code §440(a) (school districts “shall provide instructional
services” to ELs in conformity with federal Title I requirements).

State law tasks Respondents with supervising some aspect of California’s services to EL
students. The State is responsible for enforcing the State Constitution, including its guarantee to
provide education to all children as a state-granted fundamental right. See Cal. Const., art. IX, §
5. SBE sets policy, including promulgating rules and regulations, for the supervision and
administration of all elementary and secondary districts. Ed. Code §§ 33030-32. The SPI is
charged with the supervision of all elementary and secondary educational programs. Ed. Code
§§ 33112(a), 64001(b). CDE is the state education agency tasked with administering and
enforcing public elementary and secondary education laws. See, e.g., Ed. Code §§ 313, 33308,
52177, 60605.87(a), 60605.87(g)(1). CDE is required to monitor school districts’ provision of
EL services. Ed. Code § 64001(b). So that CDE has the information it needs to meet its state
and federal obligations to EL students, state law requires school districts to report to CDE
regarding their provision of instructional services to EL students. Ed. Code §§ 52164, 609000,
60900(d)(1).

2. EL Instructional Services
There are several widely recognized and research-tested instructional methods used to
teach EL students.

overruled. In this regard, the question is not whether the deposition transcripts attached as
exhibits to the McDonough declaration are from depositions taken before Petitioners filed their
moving papers, but whether the reply evidence properly responds to an issue raised in the
~opposition. Respondents have not shown the evidence to be improper.
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Structured English Immersion (sometimes “SEI”) is an instructional setting for EL
students who do not have reasonable fluency in, or a good working knowledge of, English. 1 JA
412. Nearly all classroom instruction is in English, but the curriculum and presentation are
designed for children learning the language. Id. SEI instruction couples explicit English
Language Development (“ELD”) instruction with Specially Designated Academic Instruction in
English (“SDAIE”) strategies for teaching academic content. SEI lessons include both content
and language acquisition objectives. Language objectives focus on specific aspects of language
to advance an EL student’s language development. Content objectives are the same for all
students, but the teacher must provide appropriate instructional supports to individual ELs as
needed. 1JA 335 (Echevarria Decl.). An EL student who achieves a level of reasonable fluency
in English, but still requires additional EL services, may be taught in a mainstream class. 1 JA
412.

ELD is a program to develop proficiency in English and designed to promote listening,
speaking, reading and writing skills in English. 1JA 392. Students are grouped appropriately
by proficiency levels to ensure language acquisition. Instruction is tailored to each group’s
listening, speaking, reading, and writing abilities. Academic English, which is distinct from
conversational English, is a major component of ELD instruction because of its importance
across all curricular areas. 1 JA 335 (Echevarria Decl.).’

All EL students must receive ELD instruction until they are reclassified. 1 JA 413. The
State uses the California English Language Development Test (“CELDT”) to determine the
English proficiency of all students whose primary language is not English. Ed. Code §11510.
Students who do not achieve a passing score on the CELDT are designated as EL students. Ed.
Code §313(c). ELs must continue to take the CELDT each year until they achieve a passing
score and, based on that score and other indicia of English language proficiency, are
re-designated or reclassified as English proficient. Id.

SDAIE is an instructional approach in English used to teach academic courses, such as
mathematics and social science, to El students in a manner which increases the comprehensibility
of the teaching. 1JA 397. SDAIE uses teaching strategies and instructional supports, and
teachers in SDAIE courses make adjustments to the curriculum and instructional methods so that
ELs are able to learn rigorous core material while developing English proficiency. EL students
who have achieved a reasonable level of English proficiency may still benefit from SDAIE in
core curriculum courses. 1 JA 413; 1 JA 334 (Echevarria Decl.).

To effectively teach SDAIE courses, teachers must provide the appropriate amount of
support (“scaffolding”) to each student, depending on his/her English proficiency level. More
scaffolding is required for ELs with lower levels of proficiency. Adequate implementation of
SDAIE is critical because research shows that EL student performance is related to SDAIE
implementation levels. The more effectively a teacher uses SDAIE strategies and techniques, the
better students perform academically. 1 JA 335 (Echevarria Decl.). The implementation of

*Conversational language can be acquired because the exposure to conversation provides
the listener with sufficient clues for the meaning of terms. The academic language used by
teachers in all curricular areas is more complex, involving more sophisticated vocabulary,
sentence structure, and form. Id.




SDAIE needs to be tailored to the specific EL student; one size does not fit all. 1 JA 334
(Echevarria Decl.). Examples of SDAIE strategies and techniques that have been shown to
support EL student learning include: (1) language objectives that show the focus of the lesson;
(2) visual representations of language; (3) teacher demonstrations; (4) EL student collaboration
with peers; (5) templates, sentence frames, and guided notes; (6) modulated speech; and (7)
additional time to complete lessons. 1 JA 335 (Echevarria Decl.).

Primary language instruction involves developing EL students’ literacy and academic
knowledge in their native language. Developing literacy in the student’s native language leads to
greater achievement in English literacy. EL students who have competence in certain areas of
their native language, such as phonological awareness, subsequently achieve greater levels of
English literacy than they otherwise would have. Learning content in the EL student’s native
language reduces his or her cognitive and linguistic load, enabling the student to learn new
material in a language they understand. 1 JA 413; 1 JA 336 (Evevarria Decl.).

3. The Harm from Limited EL Services

On average, it takes four to six years for ELs to achieve intermediate English proficiency.
During this period, it is critical that ELs receive consistent and differentiated instruction in order
to advance their English language proficiency and comprehension of all core curriculum subjects.
1 JA 334 (Echevarria Decl.).

In California, many EL students were born in the United States, or entered its schools in
kindergarten, yet remain EL students through secondary school (grades 6-12), meaning that they
do not know sufficient English to be reclassified and become mainstream students. 1 JA 333
(Echevarria Decl.). A growing number of EL students continue to lack academic proficiency in
English even after five, six, or more years in United States schools. These students are referred to
as “long-term ELs.” Without appropriate instructional services these students are at-risk for
school failure. They typically have oral proficiency in conversational English, but lack English
reading and writing skills in the content areas and struggle academically. Many ELs plateau at
the intermediate level, in part because they are exited prematurely from EL instructional
programs, but also because they do not have teachers who continue to develop language while
teaching content. 1 JA 333 (Echevarria Decl.).

The quality and coherence of the instructional program across grade levels greatly
impacts students’ long-term academic outcomes. ELs cannot meet rigorous academic standards
if teaching is incomprehensible to them and no adjustments are made by teachers to help them
understand. Further, the students risk remaining classified as ELs their entire educational
careers. 1 JA 338 (Echevarria Decl.).

ELs have difficulty in school when program designs, instructional goals, and human and
material resources do not match their needs. It is unrealistic to believe that ELs will pick up the
sophisticated skills required by state standards simply by sitting in a class. Without appropriate
instructional supports and ELD services, ELs do not have meaningful access to their curriculum
and instruction. 1 JA 338-39 (Echevarria Decl.).

4. The Necessity of Classroom Instructional Services
Classroom instructional services are necessary for ELs to achieve academic results. ELs




are harmed when they do not receive EL instructional services, including inferior learning and
poor grades and testing, assignment to lower-performing tracks and exclusion from accelerated
learning tracks, reduced graduation rates and diminished opportunities for higher education, and
feelings of isolation, frustration, and disengagement. 1 JA 339 (Echevarria Decl.); 1 JA 319-20
(Gandara Decl., 6(a), (b)). Anecdotal evidence from California educators corroborates the fact
that classroom instructional services are necessary for ELs. 1 JA 150 (Reyes-Castillo Depo.); 1
JA 167 (Cordova Depo.) (some ELs have struggled in mainstream classes with no SDAIE), 1 JA
164-65 (SDAIE “helps students comprehend better”). ELs who do not receive instructional
services may have difficulty maintaining interest in academics and motivation for participation,
and end up dropping out altogether. 1 JA 240 (Calderon Depo.); 1 JA 252-53 (Kaplan Depo.); 1
JA 168 (Cordova Depo.). CDE has stated the failure of ELs to receive ELD instruction is a
common problem. 1 JA 448.

A teacher’s Crosscultural, Language, and Academic Development (“CLAD?) certification
also is not sufficient by itself to meet the needs of ELs. Depending on the situation, CLAD
certified teachers may have a basic working knowledge of the issues regarding educating ELs,
but certification alone does not guarantee that the teachers actually are providing EL students
with appropriate instructional services. Uneven implementation of necessary EL instruction is
common in many mainstream classes, and CLAD certification is only a starting point for
providing instructional services. It does not guarantee the teacher’s delivery of quality EL
instruction. 1 JA 337 (Echevarria Decl.).

Most teachers, particularly novice teachers who lack extensive classroom experience,
cannot be expected to fully understand, absorb, and implement advanced teaching practices such
as ELD instruction and SDAIE without ongoing support. Even veteran teachers with CLAD
certification benefit from continuing professional development focused on how to provide
appropriate instructional services to ELs. One study found that more than half of California
teachers with 26-50% of their students designated as ELs had either zero or one in-service
training session devoted to the instruction of EL students over a period of five years. 1 JA 338
(Echevarria Decl.). Administrators also lack knowledge of appropriate instructional services in
order to document the CLAD certified teacher’s efforts. Id.

CDE has agreed that possession of the appropriate credential, without more, does not
ensure the delivery of instructional services. 3 JA 1868-69 (Ashley Depo.). DOJ also advised
CDE that “[t]he mere fact that the ELs had teachers who were authorized to teach ELD does not
mean the ELs were receiving ELD instruction.” 1 JA 459. Educators and administrators have
similarly testified that assignment to a classroom taught by a credentialed teacher is insufficient
to ensure that ELs actually receive appropriate instructional services; the teacher may not even
know the student is an EL. 1 JA 264 (Johnson Depo.); 1 JA 279-80 (Mendoza Depo.).

5. Whether Non-Instructional Services Qualify as EL Services

While the parties agree that classroom instructional services are necessary for EL
students, they disagree over the significance of non-instructional services.

a. Petitioners’ Evidence
Petitioners present evidence that classroom instructional services for EL students cannot




be replaced by other services.

CDE has repeatedly advised districts: “All EL students must receive ELD instruction
until they are reclassified.” 1 JA 413 (Instructions for the Spring Language Census). This
statement has been included in instructions for completing the Language Census since at least
2007. 3 JA 1866-67.

Academic services, such as after-school tutoring and after-school English language
programs, may be helpful supplemental services, but cannot make up for the time lost as students
languish all day in a mainstream classroom unable to access the content taught. Other services,
such as English language counseling, family counseling, health care, and psychological
counseling, are unrelated to academics and do not adequately support EL students’ acquisition of
academic English and access to the core curriculum. 1 JA 336 (Echevarria Decl.).® The
professional development of EL teachers is essential for enhancing their knowledge of the
appropriate EL instruction, but is not an instructional service and cannot substitute for in-class
instructional services. 1JA 336-37 (Echevarria Decl.).

b. Respondents’ Evidence
Respondents present evidence that EL services are not limited to instructional services.

EL services must be tailored to the individual EL student’s needs, and the provision of
such services is complex due to each student’s different language development levels and needs.
3 JA 1579 (Fajardo Decl.). EL students should be provided appropriate language development
services, but non-instructional services may also be appropriate. Non-instructional EL services
include after-school tutoring or English language programs, English language counseling, parent
literacy, and community services. EL services may also include indirect services such as
professional development for teachers who serve EL students or assisting parents in helping their
children meet academic goals. 3 JA 1578 (Fajardo Decl.).

Non-instructional service may be the very service necessary to overcome the roadblock
preventing the EL student from achieving academically in the core curriculum subjects.” There is
no dispute that non-instructional supports are not a substitute for instructional services, if
instructional services are needed to overcome language barriers and meet the state’s academic

‘Respondents criticize Petitioners’ expert, Jana Echevarria (“Echevarria”) as failing to
demonstrate (1) that she has any knowledge about the quality or accuracy of Language Census
reporting by school districts or effective monitoring techniques for CDE to implement and (2)
how use of the Language Census data would be more effective than CDE’s current monitoring
system.

"Elena Fajardo (“Fajardo™), a CDE administrator at its Language Policy and Leadership
Office, criticizes Echevarrio’s opinion for assuming that the English language is always the
barrier to an EL student’s access to the core curriculum. 2 JA 1579 (Fajardo Decl.). She
contends that a focus on instructional service diverts from the fact that supplemental services,
professional development of EL teachers, and CLAD certification of teachers also are all
important components of successful EL programs. Each of these elements must be reviewed to
determine district compliance with federal and State requirements for EL services. Id.
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and content standards. But, depending on the English language proficiency of the student, the
appropriate focus may no longer be on English language development, but rather on achieving
grade level academic and content proficiency. In such instances, a focused after-school tutoring
program for the EL student on that particular subject may be the appropriate service. Id.

6. The Language Census
Since 1979, the State has required its school districts to collect and report district- and

school-level information about ELs on a Language Census Form (“Language Census” or the
“Census Form”), including whether instructional services are provided. See, e.g,1JA387. The
SPI described the purpose of this data collection as “provid[ing] local educational agencies and
governmental organizations with critical information on which to base their funding, research,
program planning, and policy decisions” and “giv[ing] the public valuable facts about English
learners and instruction in California’s public schools.” 1 JA 466.

The Language Census was established in response to California’s Chacone-Moscone
Bilingual-Bicultural Education Act of 1976 (“Chacone-Moscone™). Education Code section
52164 census data be collected used to plan the number of bilingual classrooms for the following
school year. From its inception, the purpose of this collection was not a compliance tool to
monitor the instructional placement of each EL student. Rather, the purpose was to plan for the
number of bilingual classrooms and teachers needed for the following school year. Education
Code section 52163 defined the various bilingual programs that were required. Over time, the
categories on the census were defined to allow school districts discretion in categorizing the
instructional services of their EL students. 2 JA 1675 (Ashley Decl.).

Chacone-Moscone sunset in 1987 and Proposition 227 was passed in 1998, virtually
eliminating bilingual education in California. With the sunset of bilingual education, the
educational setting for EL students changed to the current system of Structured English
Immersion and English language mainstream. The Language Census categories were modified to
reflect these changes. The data in the Language Census provides, in part, information about the
instructional settings of EL students within a district, whether certain courses are taught by
certificated teachers as well as general data for funding. 2 JA 1675 (Ashley Decl.). The
categories were designed to allow school districts discretion in categorizing the instructional
services of their EL students. 2 JA 1675 (Ashley Decl.).

The Language Census Form states that the total school-wide counts of ELs will be
collected in Part. 2 (“English Learners’ Instructional Information™). 1 JA 396. In Part 2, Section
A (“Structured English Immersion Instructional Setting™), ELs are reported in an English
immersion instructional setting for the purpose of learning the language. 1 JA 395, 397. In
Section B (“English Learners Receiving Instructional Services”), districts specify the types of
mandated instructional services the ELs receive. 1 JA 397. The form provides six options for
instructional services: ELD, ELD and SDAIE, ELD and SDAIE with Primary Language Support,
ELD and Academic Subjects Through Primary Language Instruction, and Other Instructional
Services. 1d. “Other Instructional Services” should be used only for ELs “receiving some type of
instructional service that, while specifically designed for ELs, is an instructional service that does
not correspond exactly to the program descriptions [for the other four categories of instructional
services].” Id., (emphasis in original). School districts could also report ELs in a sixth category:




“ELs not Receiving any EL Instructional Services.” CDE instructed school districts to: “count all
the remaining ELs who have not been counted previously in rows 4-8. These ELs are not
receiving any specialized instructional services. . ..” 1 JA 398. School districts were required to
certify that the data submitted are correct. 3 JA 1863 (Ashley Depo.).

7. The Language Census Was Not Designed, and CDE Did Not Use It, to Monitor

EL Services
The Language Census was not designed to monitor district compliance with federal and

state obligations to EL students, or to provide a comprehensive picture of the English language
instructional services provided by a district to EL students. Prior to CALPADS (post), the
Language Census simply was one mechanism used by CDE’s Educational Data Management
Division to collect data from school districts. 2 JA 1475 (Kazanis Decl.).? The Language
Census was a self-reported data collection, and the authorizing statute never required that it be
used to monitor whether EL students were receiving instructional services. 2 JA 1675 (Ashley
Decl.). CDE also was not required to, and did not, report the Language Census data to the
federal government. 2 JA 1578 (Ashley Decl.).’

Because it was not designed for this purpose, the Language Census did not provide a
comprehensive or accurate picture of the services being provided to EL students. 2 JA 1475
(Kazanis Decl.); 2 JA 1577 (Fajardo Decl.). The complex history of the Language Census and its
different forms over time also may account for the inaccuracies. 2 JA 1577 (Fajardo Decl.).
Districts have reported that the data provided in the Language Census frequently contained errors
caused by data entry problems, confusion regarding instructions, and other human errors. See 2
JA 1476-78 (Kazanis Decl.).

More important, the Language Census did not necessarily reflect the actual EL
instructional services provided by a district. 2 JA 1577 (Fajardo Decl.), 1676. For example, the
Language Census may have indicated that 12 students were not receiving EL instructional
services, but a review at the district then showed that SDAIE teaching strategies were being
employed in all of the EL student’s classrooms or that the class used a pull-out method at the
elementary level where an EL student met with a different teacher to work on ELD. The teacher
had simply not identified the teaching strategy as an EL service because it was provided to all of
the students in that classroom. Id. Some districts, including some notorious for failing to even
submit certain data, reported that no EL students were receiving instructional services. However,
a review through the monitoring process demonstrated that the EL students in fact were receiving

*CDE Director of Educational Data Management Cindy Kazanis (“Kazanis™) supervises
the collection of student information. 2 JA 1475 (Kazanis Decl.). Petitioners criticize Kansanis
because she is an administrator with no background as an educator. 1 JA 38 (Kazanis Depo.).
She did not know the definitions of “instructional services”, CLAD, ELD, or SDAIE. 1 JA 38-
39, 55 (Kazanis Depo.). She also only spent five minutes reviewing the Language Census Form
prior to this litigation. 1 JA 39-40 (Kazanis Depo.).

’CDE has provided EL counts to the federal government, but they come from other data
and not the Language Census. 2 JA 1859 (Ashley Depo.).
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services. The converse also was true: a district reported that all EL students were receiving
instructional service but observations showed they were not receiving appropriate services. Id.

The timing of census data also meant that the Language Census was not an effective
source to determine whether a district was providing appropriate EL Services. Traditionally, the
Language Census was collected during March and April and was intended to be a snapshot of the
EL counts, services and teachers as of March 1. CDE compliance reviews are typically
conducted in October through May, and only the Language Census data from the previous school
year would have been available to CDE for a compliance review. CDE decided it would be more
meaningful to obtain current information from the school district at the time of the actual review. -

2 JA 1676-77 (Ashley Decl.).

For these reasons, CDE did not used the Language Census to monitor district compliance
with EL service requirements. The Census simply did not provide a comprehensive picture and
cannot account for the different services a district was providing to address students’ needs
related to overcoming language barriers. 2 JA 1577 (Fajardo Decl.). Different definitions and
protocols as well as additional resources would have been necessary in order to use this
information for monitoring purposes. 2 JA 1578 (Fajardo Decl.).

8. CALPADS

The Language Census was last used in 2011. Education Code section 60900 provided for
the development and implementation of a new system, the California Longitudinal Pupil
Achievement Data System (“CALPADS”), which completely changed the way this data is
collected and reported. 2 JA 1577 (Fajardo Decl.); 2 JA 1870-71 (Ashley Depo.); 2 JA 1485
(Kazanis Decl.). Like the Language Census, CALPADS was not developed with compliance
monitoring as one of its intended goals. 2 JA 1678 (Ashley Decl.).

CALPADS was launched in 2009 and began collecting student enrollment data from
school districts. Since then, different data collections have been added to the system. In the
2011-12 school year, CALPADS began collecting certain data regarding the instructional settings
and services provided to ELs. 2 JA 1677 (Ashley Decl.).

CALPADS data collection for ELs is performed in a different manner than the Language
Census Form. Instead of reporting aggregate counts of different types of instructional services
and affirmatively representing in which categories students fall, school districts now report
individual student- level records in a file that identifies the status of the student as an EL.
Districts also submit an electronic file of the courses being taught and an electronic file of the
teachers assigned to teach those courses. Instructional settings and/or services are then tagged for
the courses. The districts may identify their course anyway they want, but CALPADS asks them
to assign one of four EL instructional codes to each course: (1) ELD only, (2) SDAIE only," (3)
ELD and SDAIE but not primary language instruction, and (4) primary language instruction with
ELD and/or SDAIE. 2 JA 1872-73 (Ashley Depo.), 2 JA 1677 (Ashley Decl. CALPADS then
combines the data for each EL student and automatically determines to which of the four
categories an EL student belongs. 2 JA 1874 (Ashley Depo.).

"The category of “SDAIE only” was new. It permits a district to code a course as
meeting the definition of SDAIE if a credential teacher was assigned to the class.
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